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Shades of Colonialism II 

Don’t Tread on Me 
The Realpolitik of Anachronistic Assumptions of Superiority 

 

Ian Townsend-Gault 

 

Of course, “Don’t Tread on Me” was the warning written on one of the United States’ 

very first flags, the Gadsden Flag (1775), along with a picture of a menacing rattlesnake 

to drive the point home to the British and other imperially minded adventurers.
1
 

 

 
Gadsden Flag (1775) 

 

In November/December 2013, three major foreign policy issues arose with some force 

to challenge the policy direction and resolve of the comparatively new Liberal (meaning 

conservative) government of Australian Prime Minister Tony Abbott. I should add that 

there was no shortage of challenges on the domestic front also, which perhaps indicated 

that the government had a lot to learn, but they are not relevant in the current context. 

They do, however, underscore the need for what has been called the “discipline of 

power”. Making up and discarding policies seemingly off the hoof and claiming the right 

to do so merely because a lot of people have voted for you really won’t do. The Abbott 

government is, of course, by no means the first to have two have realised this, and will 

not by any means be the last. 

 

These three major foreign policy challenges were as follows. First, allegations, 

courtesy of Edward Snowden, that Australia’s intelligence services bugged the mobile 

phones of the President of Indonesia, his wife, and members of his inner circle. Second, 

allegations that the same service had also bugged the Cabinet officers of the government 

of Timor-Leste at a time when it was negotiating a treaty with Australia which would 

redefine the revenue sharing from a major gas field which straddles the boundary 

between the Australian continental shelf and the joint development area established by 

the two countries in 2002, and this amounted to bad faith justifying the Timorese in 

applying to the Permanent Court of International Arbitration for that treaty to be nullified. 

Third, Australia joined the chorus of denunciation of China’s unilateral declaration of an 

                                                 
1
 The title of this article, its first paragraph and the flag are the work of IZ editor Craig Bateman, whose 

contributions (and unflagging editorial suggestions over the years) are gratefully acknowledged by the 

writer of what follows. 
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air defence zone around islands disputed with Japan in the East China Sea. Quite enough 

to be going on with, one might think. 

 

The allegations of hacking into the phones of the Indonesian leadership will be seen by 

many in the context of the service complaints from European leaders to Washington that 

this has been done to them, so the phenomenon is by no means localised. The bad faith 

allegation, also linked to allegations of bugging, concerns Australia and Timor Leste and 

no other country. And Australia is in very good company when it comes to objecting to 

the declaration of the air defence zone around the Senkaku/islands. The first response of 

the United States, very shortly after Beijing establish the zone was to send two B-52 

bombers through it without notification. 

 

All three foreign policy challenges raise important issues of international law and 

policy. It is convenient to examine them in the Australian context because as of 

December 2013 they are very much on Canberra’s agenda. Having said this, however, we 

should bear in mind that the issues can arise and have arisen for other countries also, and 

there is no reason to suppose that they will not continue to do so in the future. 

 

‘Listening In’ to the Indonesian Leadership 

It is something of a truism to say that “all states collect intelligence”. This has been the 

practice since time immemorial, and there is absolutely no reason to suppose that it will 

end. Indeed, one might ask: why should it? If, as this writer firmly believes, citizens 

should not take the pronouncements of the government’s purely on trust, why would the 

leaders of other countries do so? In this context, practices of undeniably secretive regimes 

such as that of North Korea and (arguably until recently) Burma are trotted out as 

justification for the maintenance of a healthy programme of what amounts to spying. 

Precisely the same arguments were used during the Cold War: from the Western 

perspective, the Soviet bloc was not only unfriendly, but posed a positive threat. But 

today? It seems to this writer that the history of the first two decades of the present 

century show that comparatively few governments can be trusted. The best examples here 

are surely the justifications set out by members of the “coalition of the willing” for the 

invasion of Iraq. Before the onslaught, there were indeed those who stated quite 

unequivocally that the factual basis on which the leaders of the coalition where 

proceeding was quite erroneous (and this should come as a corrective to those who claim 

that it is only with the benefit of hindsight that we know that the Iraq fiasco was doomed 

from the beginning – people who truly knew Iraq warned of this well in advance). We 

also know, thanks to Bradley Manning, that the coalition governments sought to mislead 

their respective publics on matters such as the extent of civilian deaths resulting from the 

invasion and its aftermath. As we contemplate what can only be called a calculated 

campaign of deceit, is it any wonder that scepticism and doubt stalks the land, affecting 

governments and private citizens alike? 

 

Many will see the complaints from the government of Indonesia as part and parcel of 

the outrage manifested by European leaders, Chancellor Merkel to the fore, when again 

thanks to Edward Snowden, it became clear that certain intelligence agencies were 

prepared to go to some lengths to gather intelligence, even regarding ostensible NATO 
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partners and allies. The Indonesian response to the listening in on mobile phone 

conversations by the president and his entourage is slightly different. For one thing, the 

direct accusation, and the language in which it was couched, are not only un-Indonesian, 

they are un-Asian. They are in sharp contrast to the discretion and bleakness with which 

utterances from Jakarta are apt to be couched. From this we may conclude that there was 

genuine anger on the part of the president and his advisers, possibly coupled with a 

degree of resentment at what might have been seen as high-handed tactics on the part of 

the Australian intelligence services. 

 

It seemed to me when the crisis broke that this resentment, building up over the 

decades since independence, was possibly the key to understanding the Indonesian 

response to the information Snowden has shared with us. This was confirmed by a much 

more knowledgeable authority, a former Australian Ambassador to China, who castigated 

the government in no uncertain terms in a letter published in The Australian, the 

country’s leading national newspaper. The time had come, said the writer, to abandon the 

condescending approach which had marked Australia’s attitudes not only to Indonesia, 

but other south-east Asian countries as well. Reading this letter led me to think of one 

striking example of Australia–Indonesia interrelations which puzzles many of us working 

on ocean law and policy. 

 

In 1972, Australia and Indonesia concluded a series of continental shelf boundary 

agreements in the Timor and Arafura seas. There was a “gap” in the network of 

boundaries offshore the then Portuguese colony of East Timor. The main issue has 

nothing to do with the reluctance or refusal of Portugal to negotiate an offshore boundary 

with Australia, but rather the criterion selected for determining the jurisdictional limits 

between the parties to the treaties. Put simply, Australia claimed – quite rightly – that the 

greater part of the offshore area between it and those parts of the archipelago opposite to 

its northern coast was the natural propagation of its landmass. This terminated in the 

Timor Trough, a large declivity in the seabed very much closer to the archipelago than 

the median line, that is, one which is equidistant from the respective coasts. In other 

words, natural propagation would give Australia the lion’s share of the continental shelf, 

while the median line would have divided the area equally. 

 

Australia’s case was founded not only on the basic philosophy behind the doctrine of 

the continental shelf as a rule of international law – since the shelf is indeed the natural 

propagation of the landmass: “land covered by water” so the theory runs – approximate 

coastal state is justified in taking jurisdiction over it for the purpose of the exploration for 

and expectation of natural resources of the seabed and subsoil. This served as a 

justification of sorts for coastal states helping themselves to resources which had hitherto 

been regarded as the property of all states, because state jurisdiction of the time was 

limited to the territorial sea of 3 nautical miles. In the welter of claims that followed the 

American Proclamation of 1945, natural prolongation came in and out of focus as a 

justification. Most significantly, however, it was ignored by Norway and the United 

Kingdom in the world’s first unmistakable continental shelf boundary agreement of 1965. 

The United Kingdom might have insisted that the Norwegian Trench – a declivity in the 

seabed off the coast of Norway not unlike the Timor Trough – marked the edge of the 
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natural propagation of the Norwegian landmass, and indeed I have it from a member of 

the Norwegian delegation which negotiated the boundary that this was the argument that 

London was expected to advance. But it didn’t. The United Kingdom was quite happy to 

establish a median line, ignoring the Trench. This meant that what is possibly the most 

important Maritime boundary in the North Sea was concluded after two days of 

discussions. 

 

So far so good, but matters were subsequently complicated by the decision of the 

International Court of Justice in the North Sea Continental Shelf Cases of 1969 between 

Germany and Denmark, and Germany and the Netherlands. Since there was no treaty in 

force between the parties concerning the appropriate criteria for delimitation, the Court 

was forced to consider emerging (and somewhat exiguous) state practice. In the course of 

its judgement, it mentioned “natural propagation” as a “fact” which might be taken into 

account during negotiations where no treaty norms are available as guidance. Australia 

seized on this in the course of its negotiations with Jakarta with respect to the Arafura and 

Timor Sea boundaries. The question which has puzzled many of us is this: why did 

Indonesia agree to the Australian position, one which was so clearly contrary to its 

interests? 

 

Indonesian diplomats, especially those who were in harness at the time, had been 

somewhat cagey as regards this crucial question. The former foreign minister and law 

professor Mochtar Kusadmadja repeated time and again that “Australia took us to the 

cleaners.” But how and why? Why did Indonesia agree to be “taken to the cleaners”? 

There was nothing in the way of coercion or even the hint thereof. Nor was resource 

scarcity reason for the precipitous acquiescence to the Australian proposals. So why? 

 

One answer, and I am sure most repugnant to Indonesians of the older generation and 

certainly their younger counterparts, might be that Jakarta felt more or less obliged to fall 

in with Canberra’s wishes, that there was a degree of deference on the part of the 

developing country to the developed. If this is so, and I am putting it forward merely as a 

hypothesis, one can well understand why Indonesian diplomats and law the sea experts 

are less than keen to unpick the history of those negotiations and the forces that led 

Indonesia to sign and then ratify the treaties. By today’s standards, we would have no 

hesitation in saying that these boundaries are “inequitable”, as that phrase is used by the 

International Court, and indeed in the practice of states. Viewed on a map, the boundary 

lines simply look wrong. 

 

If we returned to the eavesdropping scandal, the conclusion reached by the retired 

ambassador in his letter to The Australian is that Canberra’s approach was yet another 

fruit of this long-standing condescending attitude, quite out of place, he argues, given 

Indonesia’s sturdy adherence to democracy in the post – Suharto era, as well as its 

advancements in economic stability and civil society. Once Suharto had been ousted, 

there were many predictions of instability, tensions of various sorts, and the like. On the 

whole, these prognostications have been shown to be erroneous. The country has had free 

and fair elections for the presidency and National Assembly. Treating it as a banana 

republic is therefore wholly inappropriate, and indeed insulting. 
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Jakarta’s response to the information from Snowden was to place all aspects of 

Australia–Indonesia co-operation hold. This included cooperating with a view to 

stamping out people smuggling, an issue of extraordinary sensitivity in domestic 

Australian politics, and one to which the right-of-centre government of Tony Abbott is 

committed to combat. The Prime Minister did however take steps to heal the breach, and 

while it seems clear that a formal apology was not forthcoming, Indonesia appears to 

have accepted the olive branch so long as there is a commitment to cease and desist from 

bugging the phones of the President, his wife and his immediate circle. This is not to say 

that Australia will cease collecting intelligence about Indonesia – that is normal practice 

and indeed common sense. But no more bugging of phones. 

 

Perhaps the larger question is this: will the government in Canberra take the advice of 

the retired ambassador and rethink its approach to relations with Indonesia and indeed 

other Asian countries? Will it come to a realisation that its neighbour to the north is no 

longer an impoverished underdeveloped member of the Third World and while still 

facing challenges on many fronts, is deserving of respect and equal treatment? The days 

when Western resource companies could simply buy their way into countries such as 

Indonesia by greasing the right palms while nurturing innate feelings of superiority are 

surely numbered, if not gone for good. 

 

The Bugging Allegation at the time of the 2004 Treaty Negotiation with Timor Leste 

The history here is somewhat convoluted, and some aspects of it are linked to the nature 

of Australia’s relationship with its neighbours to the north as discussed in the previous 

section. It was pointed out there that there was a “gap” in the boundary line between 

Australia and the said northern neighbours offshore the then Portuguese colony of East 

Timor. On the whole, the Portuguese deserve very low marks as regards the way they 

treated their colonies. While colonialism as a project stands condemned in universal 

world opinion, some colonial powers did at least endeavour to encourage what they 

regarded as progress on the part of their subjects and territories. The British, for example, 

did their best to launch their colonies into independence with workable constitutional 

arrangements and the trappings of civil society. The Portuguese did not. 

 

Part of the reason for this has to do with the history of the Iberian Peninsula from the 

interwar years until the mid-1970s. There has of late been an enormous focus on the 

Spanish Civil War of the 1930s and its aftermath, which saw the accession of the fascist 

government of General Francisco Franco. The war itself and its aftermath, both of which 

saw so many atrocities, and there is no doubt that the Franco regime was absolutely 

ruthless in suppressing dissent of any sort. Much less attention has been paid to what was 

happening in neighbouring Portugal. There, a former university professor by the name of 

Salazar assumed almost dictatorial powers but with a certain measure of support, in that it 

was thought that he would bring much-needed stability to a badly fractured society and 

faltering economy. The trouble was, of course, having achieved this, he did not follow the 

example of the Roman dictators of old and resign, but saw no reason why he should not 

remain in power, which he did until incapacitated by a stroke in 1968 (he died in 1970). 

He was succeeded by one Caetano, a legal scholar, who vowed to continue his 

predecessor’s policies and methods. 
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Caetano was very anxious to retain control over Portugal’s many colonies, but this 

required an enormous commitment of men and material on the part of the Portuguese 

Army who were battling with pro–independence insurgents in a number of territories. It 

was the growing realisation of the futility of this policy (not to mention the chorus of 

international disapproval) that led the army to overthrow Caetano in the “Carnation 

Revolution” of 1974. The fascist dictatorship in neighbouring Spain came to an abrupt 

halt upon the death of General Franco in 1975. The Caudillo, as he was called, was 

succeeded not by the next in line to the Spanish throne, but his son, the present king Juan 

Carlos. I have no difficulty in remembering confident predictions on all sides that the new 

king, still in his 20s, would continue the Franco line, having been schooled by the dictator 

for this purpose. But he did not. In the first free and fair election for decades, the Spanish 

elected a left of centre government. This provoked a small but significant attempted coup 

on the part of some army officers, but the king appeared on national television and sternly 

ordered his troops back to barracks forthwith, and to keep their noses out of the political 

agenda of the country. For this, he was at the time and has been since hailed as the 

saviour of Spanish democracy. It need hardly be said that the then nine members of the 

European Community (now the 28 member European Union) were extremely anxious to 

pull both Spain and Portugal away from dictatorship and into the fold of the democratic 

states of Western Europe. It should not be forgotten that the Cold War was in full swing 

at the time, with significant parts of Europe being little more than satellite states of the 

then Soviet Union. The Iberian dictatorships were a severe political embarrassment as 

well as an affront to regional human rights standards. 

 

The collapse of fascism in Spain led to the downfall of Caetano, and the installation of 

democratic government in Portugal also. As with Spain, the Portuguese elected a left of 

centre government. This administration regarded colonialism with abhorrence, and its 

solution to the shame of being a colonial power was simply to withdraw from its subject 

territories and announce that they were henceforward independent. Portugal’s largest 

colony had been Brazil, but they achieved independence in the 19
th

 century.Now 

territories such as Angola, Mozambique and East Timor found themselves virtually on 

their own. All descended into differing degrees of chaos and what amounted to varying 

degrees of civil war. 

 

For Indonesia, the unexpected and very precipitous departure of the Portuguese 

presented an opportunity to bring more of the archipelago under the control of Jakarta. 

The modern state of Indonesia emerged after the end of the Second World War. It had for 

long been a series of colonies of the Netherlands, the Dutch East Indies, and had not been 

a unified country before the colonial period. Nonetheless, those who sought to get rid of 

the Dutch did not seek a return to the status quo ante, but rather a unified “Westphalian” 

state. The independence seekers were led by the highly charismatic Sukarno, and 

Mohammed Hatta (Jakarta’s airport is named after them). Their movement gathered 

steam in the years before 1939, marked by decisions such as adoption of Bahasa 

Indonesia as the state language once statehood had been achieved. There were hundreds 

of languages and dialects in the archipelago, but this, one of the simplest languages on the 
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planet, largely invented, was to be a unifying factor, spoken by all.
2
 Another, developed 

after independence, was the concept of the archipelagic state. This concept viewed the 

water between the islands of the archipelago as an integral part of state territory. It was to 

receive the seal of approval only with the signing of the United Nations Convention on 

the Law of the Sea in 1982. Once again, the goal was national unity – finding some way 

of linking the thousands of islands which the new state was comprised. Yet another was 

the adoption of the 5 – point state policy of Pancasila, the first tenet of which made 

reference to the supremacy of God, but without specifying which particular deity this 

was. Despite the fact that it is the world’s largest “Muslim” state, with less than 10% of 

the population adhering to other religions, Indonesia remains officially secular unlike, 

say, neighbouring Malaysia and Brunei. 

 

The Dutch East Indies were overrun by the Japanese during the 2
nd

 World War, and as 

with Vietnam and Burma, the policies of eventual independence were made, but it 

became clear that full independence was not in contemplation. Again, as with Vietnam, 

liberation prompted a declaration of independence, but the Dutch, like the French in 

Indochina, sought to return, with an equal lack of success. The country at the time of 

independence was not quite as it appears today. For example, the colony of Irian Jaya, 

known today as West Papua, the western part of the island of New Guinea, became 

independent later than the rest, but was absorbed by the new state almost at once, and 

without the consultation of the people there. This in part explains the continuing move to 

try and dislodge Indonesia and for West Papua to take its place among the family of 

South Pacific countries like its immediate neighbour on the eastern portion of the island, 

Papua New Guinea. 

 

Sukarno and his circle wanted all of the islands of the archipelago to form part of the 

new state. This was always extremely unlikely to happen as regards Papua New Guinea, a 

former British colony. But there was massive opposition to London’s decision to include 

its colonies of Sabah and Sarawak on the north coast of the island of Borneo in the 

emerging state of Malaysia, which would also comprise the Malay states and Singapore, 

also British colonies. Jakarta also had its sights on the Sultanate of Brunei, a British 

protectorate. There was a serious attempt to force the issue by recourse to arms, but this 

failed.
3
 This did not prevent Sukarno from launching an all-out attack on the legitimacy 

of Malaysia. This was part of the mind-set that caused Indonesia to consider its options 

once Portugal abandoned East Timor. 

 

The Portuguese departure, followed as it was by some fairly serious infighting 

between the various factions in the former colony, gave Jakarta exactly the opening it 

sought. It mounted an invasion ostensibly to restore order, but in fact with the eventual 

aim of absorbing the territory, which it duly did. Although there are signs that there was, 

at the very least, American knowledge if not complicity in this move. However, no 

country recognised Indonesian sovereignty until Australia began negotiations for what 

was to become a joint development zone in the so-called Timor Gap in the late 1980s. 

                                                 
2
 Bahasa (= language) Malaysia was intended to perform a similar function, as indeed was Mandarin in 

China. 
3
 This was the so-called “Limbang Revolt” of 1962.  
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The Timorese were not disposed to accept Indonesian intervention, but attempts to assert 

independence were dealt with by Indonesian military with a degree of brutality which 

shocked the world, and damaged Indonesia’s international standing very considerably.
4
 

 

The reason for the Gap is easily explained. It will be recalled from an earlier section of 

the paper that in the early 1970s, Australia and Indonesia commenced negotiations for 

continental shelf boundaries in the seabed between the archipelago and Northern 

Australia. The results, highly favourable to Australia, have already been described. By 

the late 1980s, however, Australian resource companies became increasingly keen to 

have access to the seabed and subsoil of the Gap, and urged Canberra to find some 

accommodation with Indonesia no matter what. For its part, Indonesia can hardly have 

been averse to the prospect of increased oil and gas revenues, but there was the added 

heady incentive of recognition of its sovereignty over East Timor.
5
 

 

After negotiations, a treaty was duly signed in 1992 by foreign ministers Gareth Evans 

and Ali Alatas in a plane flying over the zone of cooperation itself. Portugal challenged 

the legality of this agreement before the International Court of Justice, and while 

Australia was bound to appear having submitted to the compulsory jurisdiction of the 

Court, Indonesia, which had not, refused to submit voluntarily to it on this occasion, as 

was its right, and so the case could not go forward. However, from the viewpoint of the 

two governments and their resource industries, the jurisdictional problems had been 

solved, and exploration and eventual production could get underway, which it duly did. 

 

After the fall of the dictatorial and somewhat corrupt Suharto regime, Indonesia’s new 

rulers decided that the East Timor issue should be settled one way or the other by means 

of a referendum of its inhabitants. There are some reports that elements in the Timorese 

leadership consider that some form of association with Indonesia would probably be in 

the territory’s long-term interests, but too much blood had been spilled, and there was too 

much bad feeling on the part of the Timorese, and the result was a healthy vote for 

complete independence.
6
 

 

This obviously brought the legality, or at least the future of the joint development zone 

into question. Australia indicated that its basic position had not changed: the median line 

between East Timor and Australia as the maritime boundary was a non-starter, and a 

series of negotiations on a revised joint development scheme took place. For many in 

                                                 
4
 Outrage at Indonesia’s actions and the seeming lack of willpower to confront it on the part of Western 

governments was voiced, inter alia, by Noam Chomsky, who castigated the western media for its failure to 

report fully on what was happening during the Indonesian occupation. The writer remembers Chomsky 

coming to Dalhousie University in Halifax, Nova Scotia, to urge it not to participate in an Indonesian 

environment project to be funded by the Canadian International Development Agency, on the (somewhat 

tenuous) grounds that to do so would “lend legitimacy” to the Suharto regime. He was listen ed to with 

respect, but his urgings went unheeded. Those of us who were to be involved with the project (and mine 

was very minor) thought that the provision of potable water to impoverished settlements had little or 

nothing to do with conferring legitimacy on Suharto. 
5
 Recognition, moreover, by a state whose international position was far from obscure. 

6
 This led to an outbreak of extreme and destructive violence on the part of “pro-Jakarta militias”, which 

wrought much havoc. Order was restored only by the intervention of a task force drawn from the armed 

forces of neighbouring states led by Australia. 
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Australia, the fact that the area to be jointly developed was north of the median line – the 

southern boundary of what some might have considered to be the offshore area of the 

new state, was reprehensible, and suggested that there had been recourse to what 

amounted to strong arm tactics on the part of Canberra’s negotiators. This group remains 

vocal to this day, and seems to be strongly in support of Timor Leste’s position in the 

current arbitration. 

 

Their position is undermined somewhat by the fact that international jurisprudence and 

state practice regarding the median line as the presumed offshore boundary between 

states with opposite coastlines applies only where there is more or less equality of length. 

But where a state with a relatively short coastline, such as that of Timor-Leste day, 

confronts a much larger one, such as Northern Australia, then the line is shifted closer to 

former. This was the result in the continental shelf boundary case between Malta and 

Libya (line adjusted to the advantage of the latter), and with the equidistant boundary 

between Canada and the United States in the Gulf of Maine (once again, line adjusted to 

the advantage of the latter). These adjustments take place because it is considered 

inequitable for a small coastline to generate an offshore area equal to that of a much 

larger one – it looks wrong. It is, in the words of the International Court, disproportionate. 

To my mind, it is inconceivable that an international tribunal of any sort would have 

awarded East Timor a zone equal in size to that of Australia: it is virtually impossible for 

it to have been the median line. 

 

Be all this as it may, the new joint development treaty provided for a 90:10 revenue 

split in favour of Timor-Leste. However, any hydrocarbon field that straddled the 

boundary of the zone so that it was partially within those limits and partially on the 

continental shelf of one party or the other would be subject to unitisation. This meant that 

the division of revenues from that field would be in accordance with the percentage 

thereof located within the zone and within the continental shelf of a party. The percentage 

in the zone would be subject to the 90:10 revenue split, but the percentage located on the 

shelf of a party would accrue wholly to it. 

 

This is not in any way exceptional: unitisation of divided oilfields was developed by 

the oil industry in North American petroleum producing jurisdictions in the early decades 

of the last century. It has been used successfully in the offshore international context in 

the North Sea on a number of occasions. It seems to be a fair and equitable approach, and 

one, moreover, which guarantees optimum results, because the various interest holders 

cooperate fully in all matters pertaining to the exploitation of the field: they do not 

compete with each other in any way as regards production. The discovery of a very 

significant oil and gas field called Greater Sunrise, located partly with in the joint 

development zone and partly on the Australian shelf, seemed to trigger the unitisation 

provisions, but the Tories demanded a greater share of the field than 90% of the portion 

within the joint development zone. Australia decided to concede this point, and the result 

was a subsequent agreement, usually referred to as CMATS. Its most important provision 

was that there would be a 50:50 revenue split from the field. The current arbitration 

relates to the alleged conduct of Australia during the course of the negotiations for 

CMATS. The allegation is that the Australian intelligence service bugged the rooms 
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where the Timorese negotiators and politicians were meeting to discuss their next moves. 

According to Timor-Leste, this amounts to bad faith on the part of Australia, and justifies 

the nullifying of CMATS. 

 

All this is bad enough, but mere days before the Arbitration was due to begin, the 

offices of the (Australian) lawyer representing Timor Leste were raided by the Australia’s 

security forces, and a key witness detained. Timor Leste applied to the International 

Court of Justice for provisional measures to declare an order as follows: 

 

First, [t]hat the seizure by Australia of the documents and data violated (i) 

the sovereignty of Timor-Leste and (ii) its property and other rights under 

international law and any relevant domestic law; Second, [t]hat continuing 

detention by Australia of the documents and data violates (i) the sovereignty 

of Timor-Leste and (ii) its property and other rights under international law 

and any relevant domestic law; Third, [t]hat Australia must immediately 

return to the nominated representative of Timor-Leste any and all of the 

aforesaid documents and data, and destroy beyond recovery every copy of 

such documents and data that is in Australia’s possession or control, and 

ensure the destruction of every such copy that Australia has directly or 

indirectly passed to a third person or third State;  

Fourth, [t]hat Australia should afford satisfaction to Timor-Leste in respect 

of the above-mentioned violations of its rights under international law and 

any relevant domestic law, in the form of a formal apology as well as the 

costs incurred by Timor-Leste in preparing and presenting the present 

Application.
7
  

 

On March 12 2014, the Court decided as follows: 

 

Australia shall ensure that the content of the seized material is not in any 

way or at any time used by any person or persons to the disadvantage of 

Timor-Leste until the present case has been concluded; Australia shall keep 

under seal the seized documents and electronic data and any copies thereof 

until further decision of the Court; Australia shall not interfere in any way in 

communications between Timor-Leste and its legal advisers in connection 

with the pending Arbitration under the Timor Sea Treaty of 20 May 2002 

between Timor-Leste and Australia, with any future bilateral negotiations 

concerning maritime delimitation, or with any other related procedure 

between the two States, including the present case before the Court.
8
 

 
 

A partial victory for the applicant, then, but this was a request for provisional 

measures, not a full hearing of the case. Be this as it may, all this is unlikely to help 

relations between the two countries. There is an additional problem linked to the joint 

development area – Timor-Leste wants the gas from the Greater Sunrise field to be 

                                                 
7
  http://www.icj-cij.org/docket/files/156/18078.pdf. 

8
 http://www.icj-cij.org/docket/files/156/17844.pdf 
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transported by pipeline to that country and processed there. Since Timor-Leste does not 

have a processing facility, one will have to be built. Not surprisingly, this trailing 

resource company Woodbridge is extremely reluctant to build an expensive pipeline 

(which will have to straddle the Timor Trough) as opposed to a pipeline to Northern 

Australia, or a mobile production facility such as the one Shell is preparing for operations 

of the north-west coast of the country. The mammoth hull - longer than the Empire State 

Building is high, weighing in at 600,000 tonnes, the largest floating structure in the world 

– was launched at the end of November 2013.  

 

If Timor-Leste does not give way on this issue, and Woodbridge has indicated that it 

has no intention of doing so, then the development of this field may well be delayed 

indefinitely. All in all, it is very difficult to see too many benefits for Dili in pursuing the 

Arbitration and insisting on a pipeline to Timor-Leste. If CMATS disappears, then the 

unitisation provisions of the original joint development treaty apply, and this gives it less 

than 50% of the field revenues, as well as a less than happy neighbour to the south which 

is already a major contributor to the countries developmental coffers. There are of course 

powerful domestic political factors at work in all this, but this is precisely the sort of 

behaviour that resource companies and, indeed, the investment community in general 

particularly detests. Playing political games at the expense of the interests of companies 

on which you are going to have to rely is not the best way to build confidence in the 

quality of governance on offer. 

 

While it is understandable that the leaders of Timor-Leste wish their country to 

witness this sort of economic prosperity which has come to Australian cities such as 

Darwin, this is probably not the means whereby this transformation will take place. In 

any case, Timor-Leste has an oil revenue fund of fifteen billion dollars. It receives 

considerable amounts in foreign aid. And yet, it is estimated that the poverty level since 

independence has risen from 36% to 49%. Why is this? News reports suggest that many 

Timorese attribute their problems to what they call KKN - corruption, cronyism and 

nepotism.
9
 If this is so, then if one adds the various gambles that the government of 

Timor-Leste seems willing to take, the priorities of the leadership in Dili must surely be 

called into question. 

 

Finally on this second issue, how is one to judge Australia’s overall behaviour towards 

Timor-Leste? In a leading editorial, the (somewhat conservative) newspaper The 

Australian pointed out that it was Canberra’s job first and foremost to safeguard the 

national interests of Australia. This did not mean that any conduct towards other states 

would be acceptable, but it was pointed out that Australia did indeed lead the force which 

intervened to prevent the pro – Jakarta militias from destroying the territory after the vote 

in favour of independence: it intervened militarily once again in two thousand and six 

when civil war seemed all too likely to break out, and that it is the leading aid donor to 

the country. But what of the fact that the joint development zone lies to the north of the 

median line between Timor-Leste and Australia? 

 

                                                 
9
 The Acronym is comprised of the first letters of the Portuguese for corruption, cronyism and nepotism. 
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A glance at a map suggests that the joint development area lies on what seems to be 

the offshore area of Timor-Leste. This, however, presupposes that the median line is 

indeed the appropriate Maritime boundary between them. Given the decision of the 

International Court in the Malta v. Libya case where the median line was adjusted in 

favour of the latter to take account of the great disparity in the length of the respective 

coasts of the parties, not to mention the adjustment of the equidistant line in the Gulf of 

Maine in favour of United States, for very much the same reason, an international 

tribunal would be very unlikely to come to this result. Just how far the boundary would 

be adjusted in Australia’s favour is impossible to guess, but some adjustment would 

undoubtedly be effected.
10

 

 

There is no doubt that the government in Canberra played hardball in its negotiations 

with Dili on offshore issues. This was surely its duty, and it should not be forgotten that 

Timor-Leste has not lacked for foreign expertise in these and many other matters. 

 

China’s Air Defence Zone 

In November 2013, China established an “air defence zone” over and around a group of 

islands in the East China Sea also claimed by Japan (which effectively controls them). 

Known as the Senkaku group to the Japanese and the Diyaous to the Chinese, the islands 

are uninhabited, but are certainly not rocks which cannot sustain human life or an 

economic life of their own and therefore are, prima facie, entitled to an exclusive 

economic zone/continental shelf of two hundred nautical miles. As with many of the 

other island disputes in the Sea of Japan (Japan versus Korea), and the South China Sea 

(China/Taiwan versus Vietnam versus the Philippines versus Malaysia), this is the true 

significance of the dispute, though there are of course important issues of national amour 

propre at work here. Indeed, for significant numbers of people in the countries affected, 

this outweighs all other considerations.
11

 

 

Does China have the right to do this? States exercise sovereignty over the airspace 

above their land territory and territorial sea (the 12 nautical mile limit). Overflight by 

foreign aircraft is a privilege, not a right: there is no aeronautical equivalent of the right 

of innocent passage available to vessels. States wishing to participate in the international 

air transportation system will routinely allow overflight, but always in accordance with 

air traffic control. It is by no means uncommon for the government to establish a 

prohibited zone for all types of aviation, such as in the vicinity of the White House, 

sensitive installations, and the like. The problem here, of course, is that sovereignty is in 

dispute. Countries contending for sovereignty over disputed islands (especially when they 

are uninhabited) can raise the temperature quite considerably more or less at a moment’s 

notice, and often for domestic consumption (as with Timor-Leste and its dispute over the 

future of Greater Sunrise and its resources with Australia). Otherwise, at least so far as 

                                                 
10

 The extra ordinarily asymmetry in the economic well-being of the parties would be unlikely to play a 

role of any sort: the International Court has always set his face against considering non-legal issues. It is 

not difficult to see why: how could it judge between what might be competing accounts of the needs and 

economic well-being of the parties? The Statute of the Court directed to apply first treaties and then 

principles of customary international law. There is no mention made of socio-economic and similar factors. 
11

 This was well illustrated by the furious outbursts of violence against Chinese business concerns in 

Vietnam in April/May 2013, which resulted in at least one death. 
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the outside observer is concerned, weeks or months may go by without any apparent 

change in the status quo.  

 

It so happens that 2013 had seen repeated and often vociferous exchanges between 

China and Japan over these islands. Since they are under the administrative control of 

Japan, Tokyo has done all it can short of outright provocation to demonstrate this. The 

establishment of the Chinese zone can therefore be seen as a riposte to these efforts, 

something well short of any sort of intervention, but an effective flexing of the muscles 

by Beijing. Its requirements are being acceded to by at least some air carriers. 

 

The purported zone was not established to keep planes at a distance, but rather to 

require airlines to file flight plans if is intended that a given one will enter it before the 

plane in question takes off. The Chinese Decree was roundly condemned by a number of 

governments, including Australia, and this in turn provoked a considerable amount of ire 

on the part of Beijing, which must surely have been expecting such a reaction. The 

American response was unmistakable and immediate: it flew to B-52 bombers through 

the zone without, of course, notifying the Chinese much less asking permission. South 

Korea followed suit. Some governments – not those of Australia and United States – have 

instructed their airlines to ignore the Decree, but it is thought that American carriers are 

complying in the interests of passenger safety. After all, no one wants to see a jetliner 

menaced by fighter planes, especially those on board the civilian aircraft. 

 

The zone, of course, has nothing to do with defence, and everything to do with China’s 

determination to assert its widening authority in the region. One of the reasons that 

countries not party to the dispute resent the Chinese move to the extent that they do is 

because it virtually forces them to take sides. By complying with the Chinese decree, 

there is an implicit acceptance of China’s right to establish the zone in the first place, and 

hence its sovereignty over the islands (though this would not apply if a non-governmental 

civil airline decided voluntarily to comply: it is also open to countries to make it clear 

that nothing there nationals, natural or corporate, might do in any way bets their neutral 

position as regards sovereignty over the islands). Any degree of compliance would of 

course enrage Tokyo. Most countries would prefer to stay neutral in matters such as this. 

There is also considerable annoyance that the Chinese move was unilateral and 

undertaken without any consultation. Many are waiting to see if Tokyo will follow suit. 

In fact, South Korea already has, at least to some extent, expanding its air defence zone 

established during the Korean War. There is some degree of overlap between this 

expanded zone and the one declared in November by China. The consequences here 

could be farcical if the result is a multiplicity of overlapping air defence zones. This 

would hardly be conducive to the building up of international trust and cooperation, and 

certainly no help at all in resolving sovereignty and jurisdictional differences. 

 

Finally, we should see these island disputes in the context of a range of similar 

problems in the Asia-Pacific beginning with Japan’s demand for the return of the Kuril 

Islands, lost to the Soviet Union at the end of the Second World War, the island dispute 

between Japan and South Korea in the Sea of Japan, and multilateral disputes over islands 

in the South China Sea. China’s position here can readily be understood by looking at a 



IZ 10.1, June 2014                                        Don’t Tread on Me                                      Ian Townsend-Gault 

▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬ 

 14 

map. Pending the resolution in its favour of the Taiwan issue, and this does not appear to 

be on the agenda for some time yet, the country is somewhat hemmed in as regards 

maritime jurisdiction mostly by the Japanese archipelago, but also otherwise insignificant 

island groups such as Senkaku/Diayou. And then there is the immensely complicating 

issue of national pride. 

 

Final Thoughts 

One of the common threads running through the three issues outlined here is perhaps a 

certain lack of respect for the other countries involved, their governments and indeed 

their people. Nursing feelings of innate superiority, or the adoption of bully boy tactics is 

completely inimical to the notion of the sovereign equality of states. While it is obvious 

that for many purposes all states are not equal, the international system proceeds on the 

assumption that they are. Given that international cooperation is an essential ingredient in 

the modern conduct of affairs, it is surely important to create and maintain a climate 

which is conducive to it, where states are generally happy to work with others in their 

mutual interest, and not feel that they are being coerced into doing something the 

consequences of which they may not be able to appreciate, for which they feel is against 

their national interest, or where there is simply coercion of one sort or another. 

Sovereignty and national pride can be very tender plants, and it must surely be common 

knowledge by now that it is extremely inadvisable to bruise or trample on them. 
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Some Confusion about Discretion 

 in the New British Columbia 

Wills, Estates and Succession Act 
 

Steve Wexler 

 

{Abstract: The balance in law between rules and discretion is changing 

dramatically.  Law is moving from being rules applied with discretion to 

being discretion guided by rules.  This change can be seen with particular 

force in the law of succession because in the past, this area of law was 

extremely rule-bound. The courts had little or no discretion so minor 

technical errors in the making of wills caused invalidity.  

 

In British Columbia, a new statute reverses the balance.  The Wills, Estates 

and Succession Act (2009) gives courts discretion to declare a will valid, 

even though it does not comply with the formalities the statute itself 

establishes as necessary for making a will. 

  

A change like this reveals underlying confusions about the relationship 

between rules and discretion.  This article examines the confusions revealed 

in the Wills, Estates and Succession Act of British Columbia.  The article 

does not criticize either the lawyers who drafted the new statute or the 

members of the law reform commission that recommended the new act and it 

does not comment on the actual practice of succession law.  This article is an 

academic, jurisprudential analysis of some of the confusions that can occur 

when the balance between discretion and rules is radically altered.}  

 

Introduction  

In the last 50 years, law has undergone a sea-change in its perception of itself.  It has 

gone from seeing itself as mostly a matter of rules with some discretion, to seeing itself 

as mostly a matter of discretion with some rules. Ruth Sullivan describes this change as 

follows:  

 

[T]hings have changed … there has been a significant evolution in the way we  

think about rules …. Most contemporary jurists have a broader conception of law 

and the means by which legal disputes are resolved.  They think of law as including 

not only rules (which are binding) but also principles (which are not) as well as the 

values, assumptions and practices that contribute to an evolving legal tradition.  

[They think of law] as a principle-governed rather than a rule-governed activity.
1
 

 

The change in law from rules to discretion is immense and has not yet stabilized.  The 

overt use of discretion is still confusing and problematic in law. This can be seen with 

                                                 
1
 Statutory Interpretation in a New Nutshell. [2003] 82 C.B.R. 51, 53-54. 
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particular clarity in a recent British Columbia statute, WESA (the Wills, Estates and 

Succession Act, 2009).
2
 

  

WESA confers discretion on judges where there used to be no discretion. It is an 

omnibus statute that replaces at least five other major statutes and its effects can be 

summarized by saying:  

 

First, succession law is highly successful.  Very few wills are now contested.  This 

is a central feature of succession law and there is no reason to think the discretion 

conferred in WESA will change this.   

Second, the discretion conferred in WESA does not change the way wills are made.  

There will be some new forms to fill out and some new procedures to follow,
3
 but 

the process of making a will is essentially the same under WESA as it was before 

WESA.  

Finally, while WESA has tremendous theoretical significance for the relationship 

between rules and discretion, on a practical level it will have very little impact.  

Before WESA, if a will failed to comply with the technical rules, the will was not 

valid and judges had no discretion about that.  After WESA, when it is clear that a 

testator intended a document to be a will, judges will have discretion to recognize 

it as valid even though it is technically faulty.  This is a major change in legal 

theory, but most wills are prepared by lawyers.  Certainly most wills involving 

sizeable estates are prepared by lawyers and lawyers do not often make technical 

mistakes in the preparation of wills.  Some of the wills that were declared invalid 

for failure to comply with the technical requirements were prepared by lawyers, but 

overwhelmingly they were the product of lay people. WESA’s effects, therefore, 

will be limited to a relatively small number of wills involving comparatively 

modest estates.  Of course, on the wills it does affect, WESA’s effect will be 

dramatic.    

WESA and Discretion 

One of the most striking things about WESA is the number of different ways in which 

discretion is treated.  Two sections of WESA confer absolutely unregulated and totally 

unguided discretion.  One of these existed before WESA and WESA merely carries it over.  

The other is new.  It gives judges discretion to do “as the circumstances require”.
4
  There 

could not be a broader discretion.  

Other sections of WESA confer discretion with limited guidance and one section 

confers discretion with what seems to be an extraordinary amount of elaborate guidance, 

but because that guidance is illusory, the discretion conferred turns out to be virtually 

unregulated.  To make matters more confusing, this discretion is created in an area where 

otherwise, WESA allows absolutely no discretion. 

                                                 
2
 http://www.leg.bc.ca/39th1st/3rd_read/gov04-3.htm.  The new act was passed and become law in 

2009, but as of the date of this writing, 2013, it had not been put into force.   
3
  That is why it is taking so long for the WESA to come into force. 

4
 S. 58(3). 
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WESA contrives a large number of curious middle grounds towards discretion.  These 

cannot be reconciled in any coherent way.  This is not to be critical of the statute.  It isn’t 

possible to find a single coherent attitude toward discretion.  There is a permanent 

struggle in law between rules and discretion.  In one section, the discretion conferred by 

WESA separates two legal ideas that are inseparable.  More generally, while overall 

WESA favors discretion, some provisions in it affirmatively reach out to limit discretion, 

while others go further and reach out affirmatively to absolutely remove it.   

Validity 

For 175 years, succession law has been characterized by a technical, rule-bound 

attitude toward the validity of a will.  The “formalities of execution” had to be followed 

exactly.  Discretion was not allowed.  A will that was not executed in compliance with 

the rules had to be declared invalid.   

The formalities of execution were first enacted in 1837 in reaction to the work of a law 

reform commission like the one that preceded WESA.  

9. Every will shall be in writing, and signed or acknowledged by the testator in the 

presence of two witnesses at one time, who shall attest the will. - No will shall be valid 

unless it shall be in writing, and executed in manner herein-after mentioned; (that is to 

say) it shall be signed at the foot or end thereof by the testator, or by some other person in 

his presence and by his direction; and such signature shall be made or acknowledged by 

the testator in the presence of two or more witnesses present at the same time, and such 

witnesses shall attest and shall subscribe the will in the presence of the testator, but no 

form of attestation shall be necessary.
5
  

In other words, a testator must sign or acknowledge a will in the joint presence of two (or 

more) witnesses and each of the witnesses must sign the will in the testator’s presence, 

but not necessarily in each other’s presence. 

The same rule has existed for 175 years.  The B.C. Wills Act, one of several statutes 

replaced by WESA, mimicked the 1837 requirements in more modern prose: 

3.  A will is valid only if it is in writing. 

4.  Subject to section 5, a will is not valid unless 

(a) at its end it is signed by the testator or signed in the testator’s name by some 

other person in the testator's presence and by the testator’s direction, 

(b) the testator makes or acknowledges the signature in the presence of 2 or 

more attesting witnesses present at the same time, and 

                                                 
5
 Wills Act, 1837 
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(c) 2 or more of the attesting witnesses subscribe the will in the presence of the 

testator.
6
 

To repeat: the testator must sign or acknowledge the will in the joint presence of two (or 

more) witnesses and each of the witnesses must sign the will in the testator’s presence, 

but not necessarily in each other’s presence.   

If only the Law Reform Commission that recommended the Wills Act, 1837 had said 

three signatures were necessary to execute a will and all three people had to stay together 

for all three signatures, making a will would have been a lot easier.  When lawyers 

supervise the execution of a will, they keep the testator and the two witnesses together for 

the whole execution, but the lawyers who drafted the Wills Act, 1837 decided to be 

liberal.  Not wanting to make the execution of a will any more cumbersome than 

absolutely necessary, they said a will would not be invalid if one of the witnesses 

wandered away while the other witness signed. 

This little wrinkle may be used to illustrate the rigid, rule-bound way in which the 

formalities of execution used to be applied.  In Re Brown,
7
 Mrs. Brown and her nurse, 

Mrs. Viccars, were in an upper room.  Mrs. Brown wrote out her will in longhand and 

signed it in the presence of Mrs. Viccars, who then signed the will in Mrs. Brown’s 

presence.  The two women then went downstairs where they were joined by Mrs. Moon.  

Mrs. Brown told Mrs. Moon that she had made a will and asked her to sign as a witness.  

Mrs. Brown acknowledged her signature on the will and Mrs. Viccars identified her 

signature as a witness.  Then Mrs. Moon signed the will as a second witness.   

Amazingly, this will was held to be invalid!  The court said that since Mrs. Brown  

did not sign her will in the presence of Mrs. Viccars and Mrs. Moon, both actually 

present at the time, it was not only necessary for her to acknowledge her signature 

in the presence of both of them, present at the same time, it was also necessary for 

both Mrs. Viccars and Mrs. Moon to subscribe their names as witnesses to the will 

after [Mrs. Brown] had acknowledged her signature in their joint presence, and this 

was not done. 

In other words, the failure of Mrs. Viccars to sign her name a second time, after Mrs. 

Brown had acknowledged her signature on the will in the presence of both Mrs. Viccars 

and Mrs. Moon, made the will invalid.
8
   

The general dispensing power 

The attitude of rule-bound technicality exhibited in this 60 year old case characterized 

succession law for 175 years.  In recent years, lawyers have criticized the rule-bound 

                                                 
6
 S. 5 dealt with military wills where some of the formalities were relaxed. 

7
 [1954] O.W.N. 301 (Ont. Surr. Ct.) 

8
 The requirement that the witnesses’ signatures must be made “after” the testator’s signature is sort of 

implied by the meaning of the word “witness”, but notice that it is not in the language.  If the courts had 

wanted to get around this problem, they could have done so.  The rule-bound approach made the courts not 

want to get around the technicalities.  For 175 years, succession law gloried in its rigidity.  
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approach and judges have sometimes refused to follow it.
9
  WESA was created by lawyers 

to confirm these hints of a  development in the common law.  WESA reverses the old 

rule-bound attitude, but not by abolishing or simplifying the old rules.   On the contrary, 

WESA reenacts the 175-year rules virtually as they were:  

37 (1)  To be valid, a will must be 

(a) in writing, 

(b) signed at its end by the will-maker, or the signature at the end must be 

acknowledged by the will-maker as his or hers, in the presence of 2 or more 

witnesses present at the same time, and 

(c) signed by 2 or more of the witnesses in the presence of the will-maker.
10

 

Having re-enacted the old rules, WESA then says they can be ignored!  Section 58   

(3) of WESA provides:  

Even though the making, revocation, alteration or revival of a will does not comply 

with this Act, the court may, as the circumstances require, order that a record or 

document or writing or marking on a will or document be fully effective … 

  For a statute to say that the law it itself contains need not be complied with is 

very confusing.  Section 37 of WESA says that to be “valid” a will must fulfill certain 

requirements.  Section 58 says a will can be “fully effective” even though it is not valid.  

The discretion conferred in s. 58(3) undermines legal coherence by separating validity 

and legal effect. These two concepts cannot be separated.  Validity is nothing more than 

legal effect.    

Subsidiary dispensing powers re witnesses 

S. 40(1) of WESA says:  

(1) Signing witnesses to a will-maker’s signature must be 19 years of age or older.   

Section 40(3) says: 

                                                 
9
  Simkins v. Simkins, (1992) 67 B.C.L.R.(2d) 289 (B.C.S.C.).   

10
  Notice that this provision which mimics the earlier statutes so faithfully, does not contain the 

provision that someone may sign for a will-maker in the will-maker’s presence and by the will-maker’s 

direction.  Anomalously, this provision has been moved to WESA’s definitions.   

 

“Will-maker’s signature” includes a signature made by another person in the manner described in 

subsection (2). 

 

(2) A reference to the signature of a will-maker includes a signature made by another person in the 

will-maker’s presence and by the will-maker’s direction, and the signature may be either the will-

maker’s name or the name of the person signing.      
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(3) A will is not invalid only because a witness was, at the time the will was 

signed by the will-maker, or afterwards became, legally incapable of proving the 

will. 

This section, without being explicit about it, confers discretion on judges to decide that 

a will witnessed by someone under 19 is “not invalid”.  This is confusing.  The will is not 

exactly “valid”; it’s just “not invalid.”  The Act does not even hint at what a judge should 

take into account in exercising this discretion.  Are there good reasons why a will 

witnessed by someone under 19 is “not invalid”.  Are there bad reasons?  Why would a 

judge ever decide that a will was invalid because a witness was under 19? 

S. 43(1) says    

 … a gift in a will is void if it is to 

(a) a witness to the will-maker's signature or to the spouse of that witness … 

section 43(4) allows a court to ignore the voidness: 

43(4) On application, the court may declare that a gift to a person referred to in 

subsection (1) is not void and is to take effect, if the court is satisfied that the will-

maker intended to make the gift to the person even though the person was a witness 

to the will. 

Here, there at least seems to be a hint of what a judge should look at in exercising the 

discretion: “if the court is satisfied that the will-maker intended to make the gift to the 

person even though the person was a witness to the will”.  But in what situation could this 

not be true?  In what situation could a will-maker make a gift to a beneficiary, and then, 

knowing it would void the gift, allow the beneficiary to sign as a witness?  Perhaps this 

can happen in blatant situations of undue influence.
11

 

Interpretation  

A second area in which succession law used to adopt a technical, rule-bound stance 

was the interpretation  of wills.  Under the old law, a will had to be read exactly as it was 

written.  No changes were permitted.
12

  An example of this old attitude, in the context of 

another strikingly rigid rule, can be seen in Wing v. Angrave.  In 1853, Mr. and Mrs. John 

Underwood, together with their two sons, set sail from England aboard the Dalhousie, 

headed for Australia.  Before the Dalhousie left England, each of the Underwoods had 

made a will.  Shorn of irrelevant technicalities, Mr. Underwood’s will said: 

                                                 
11

 One way to read s. 43(4) is as putting the burden of proof on a beneficiary who signs as a witness.  

The policy expressed in this burden of proof would be against coerced or fraudulently induced wills.  As 

we will see later, WESA does deal with burdens of proof in its use of the terms “deemed” and “conclusively 

deemed”.   See below p. 17.     
12

 Actually, in very limited circumstances, a change might be made, but only to remove words from a 

will.  In no circumstances could words be added.   This arcane rule shows the extent of succession law’s 

old devotion to rules. 
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I leave everything to my wife, unless she dies before me, in which case I leave 

everything to Mr. Wing.     

Mrs. Underwood’s will said: 

I leave everything to my husband, unless he dies before me, in which case I leave 

everything to Mr. Wing. 

The Dalhousie sank in a storm.  All aboard were lost except for one survivor, a sailor 

named John Reed, who later testified that the ship turned on her side before she sank and 

that he saw the Underwoods and their sons on the upturned side of the ship. 

The four were the boys and Mr. and Mrs. Underwood …. They were all together, 

the husband and the wife in his arms, and the two boys holding on to their mother; 

they were all clasped together ….  [A] sea came and swept them all off; they 

seemed to go off all at once.  I don’t think they were separated.  I saw no more of 

them; the sea swept them right off; none of them ever came in sight again that I 

saw. 

Reed also said: 

At the time Mr. and Mrs. Underwood were washed away they did not seem to be 

exerting themselves; they seemed resigned to their fate. 

Now a non-lawyer would expect that since both the Underwoods were dead, Mr. Wing 

would get all their property, but that was not what succession law said.  One fundamental 

rule of succession law is that when a person dies, his or her property passes to his or her 

next of kin, unless someone can meet the burden of “probate”, literally the burden of 

proving that there is a valid will, which leaves the property to them.  As the court in Wing 

v. Angrave said: 

Prima facie, the next of kin … are entitled, and the onus is thrown upon Wing … to 

show a better title.  

Another fundamental rule of succession law is that a will is individualistic.  Each 

person’s will passes his or her estate (what he or she owns, minus debts).  This may be 

the law’s single most fundamental statement of the privacy of property.  Though the 

Underwoods clearly made their wills as a couple, they could not be treated as a couple 

after their death. They had to be treated as two individuals.  This is still the law.  The 

Underwoods’ property was not their estate; his property was his estate and her property 

was her estate.  His property passed under his will; hers passed under her will. 

In Wing v. Angrave, Wing could not rely on both wills; he had to rely on one or the 

other.  He had the burden of proving that the will of one of Underwoods worked in his 

favor.  To take under Mr. Underwood’s will, Wing had to prove that the condition under 

which he took, the condition set out in the will, had been fulfilled.  It will be recalled that 

Mr. Underwood’s will said: 
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I leave everything to my wife, unless she dies before me, in which case I leave 

everything to Mr. Wing.     

To take under Mr. Underwood’s will, therefore, Wing had the burden of proving that 

Mrs. Underwood had died before Mr. Underwood. 

Mrs. Underwood’s will was the reverse of her husband’s.  It said: 

I leave everything to my husband, unless he dies before me, in which case I leave 

everything to Mr. Wing.     

To take under Mrs. Underwood’s will, Wing had the burden of proving that Mr. 

Underwood had died before Mrs. Underwood. 

Notice that Wing did not have to perform the impossible task of proving both of these 

propositions.  If Wing had been able to prove either that Mrs. Underwood died first or 

that Mr. Underwood died first, he would have been successful.  If she died first, then 

according to the terms of her will, her property would have passed to her husband and, 

then, when he died (a moment later presumably), his property, now including his wife’s 

property, would have passed to Wing under his will.  Similarly, if Wing had been able to 

prove that Mr. Underwood had died first, then according to the terms of his will, his 

property would have passed to his wife, and then, when she died, her property, now 

including the property of her husband, would have passed to Wing under her will.   

Wing would have succeeded if he had been able to prove either that Mr. Underwood 

died before Mrs. Underwood or that Mrs. Underwood died before Mr. Underwood, but 

unfortunately for Wing, no one could say which of the Underwoods had died first, so in 

Wing v. Angrave, the House of Lords held that Wing took nothing under either will.  

One of the parties opposing Wing was Mr. Underwood’s mother.  She was the person 

to whom Mr. Underwood’s property went if his will could not be followed.  When Wing 

was unable to prove that the condition in Mr. Underwood’s will had been fulfilled 

(namely that Mrs. Underwood had died before Mr. Underwood) the gift to Wing was 

ineffective.  The terms of Mr. Underwood’s will could not be followed, so, even though 

he had made an elaborate will, the law treated Mr. Underwood as though he had died 

intestate; his property passed to his next of kin, his mother. 

The same thing happened with Mrs. Underwood’s next of kin, her cousins.  When the 

House of Lords decided that Wing had failed to prove that the condition in Mrs. 

Underwood’s will (“unless he dies before me”) had been fulfilled,  Mrs. Underwood’s 

cousins took her property by intestacy.
13

   

                                                 
13

 Incidentally, this was the big fortune that made it worth taking the case to the House of Lords.  In his 

will, Mrs. Underwood’s father had left his daughter the power to appoint who took his estate.  This, of 

course, flies in the face of the rule that wills are treated individualistically.  When law was a matter of rules, 

the rules were sometimes as problematic and confusing as discretion is now.  
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The judges who decided Wing v. Angrave said they were convinced the Underwoods 

wanted their property to go to Wing,
14

 but they held that the property went to someone 

else.  Speaking of Mrs. Underwood, they said 

No one can doubt as to the testatrix’s “intention” in the loose sense of the word.  

No one can suppose that she really meant not to give her property to Wing, if her 

husband and herself should happen to die at the same moment.  No one doubts, 

that, had she thought of such a possibility at the time she made her will, she would 

have provided for it by express words. 

The law allows people to make wills precisely so that it can give effect to their 

intentions as to who will get their property when they die, but the judges in Wing v. 

Angrave said that even though they were certain the testator’s real intention was to give 

her property to Wing, they were required by law to gather her legal intention from the 

words used in her will: 

It is impossible to overstate the importance of steadily and faithfully adhering to 

this rule, for the sake of the great interests of society in avoiding litigation, and 

affording the best chance of obtaining as much certainty in the construction of wills 

as the subject is capable of.  

According to Wing v. Angrave, 

A judge is to construe, and not to make a will; and if an event has happened for 

which the testator has not provided, from having not foreseen it, although if he had 

foreseen it there is a strong probability that he would have provided for it in one 

particular way, his supposed intention shall not prevail …; we are to give effect to 

the expressed, not the conjectural or probable intention of testators. 

WESA reverses this old attitude toward the interpretation of wills.  S. 59 says precisely 

that the courts are to give effect to the “conjectural or probable intention of testators”: 

59(1) On application for rectification of a will, the court, sitting as a court of 

construction or as a court of probate, may order that the will be rectified if the court 

determines that the will fails to carry out the will-maker’s intentions because of 

(a) an error arising from an accidental slip or omission, …   

 This is a tremendously broad discretion.  It is limited only by the words “the will 

fails to carry out the will-maker’s intention”.  The literal reading of a will is a problem 

                                                 
14

 The decision in Wing v. Angrave may actually have been based on the judges’ belief that the 

Underwoods could not have meant for their property to go to Wing.  The House of Lords denied him costs 

out of the estate.  Perhaps this was because they deplored the actual Wing’s actual position.  Under the 

wills, Wing was to act as a trustee for the children, but the children didn’t survive.  The wills provided that 

if the children died, Wing took, but it is never made clear who Wing was or why he should have taken the 

estate outright if the children died.  Perhaps the court thought it would be unjust for Wing to take the estate.  

They did not say this but, as we shall see, under WESA, the court could find that an outright gift to Wing 

could not have been what the Underwoods intended because such a gift would be unjust. 
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only when the will, read literally, goes against either common sense or justice; surely few 

will-makers intend to do something ridiculous or unjust.  

Giving up the strict interpretation of wills goes very deep in law.  Written instruments 

are law’s bread and butter.  They take the place of older rituals.  Membership in the tribe 

and who gets the property when a member of the tribe dies are the first concerns of law.
15

 

The strict interpretation cases, like Wing v. Angrave, used to embarrass the law 

because they required judges to go against either common sense or justice.  The law used 

to think of itself as bearing a cross: in order to sustain the whole institution of wills, the 

law was compelled to suffer the humiliation, in a few cases, of ordering what it itself said 

was patently unjust or senseless.  

The personification of justice is Solomon, awarding half the baby to each of the 

women who claimed to be its mother and then giving the baby to its real mother, the one 

who would not let it be cut in half.  This is perfect justice, but notice that it can only be 

done in one case.  In the next case, both mothers will know to say: “Don’t cut the baby in 

half.”  Justice can only work one case at a time; law has to work in case after case after 

case after case ….  

Law’s justification for itself has always been that sticking to the rules gives, overall, in 

the long run, the best chance of doing what makes most sense and is most just.  This 

justification was what made law “law”.  It is still used to justify criminal acquittals and 

civil liberties.  WESA says that when a strict interpretation of the words of a will requires 

something against common sense or justice, the best thing we can do is allow judges to 

order what is sensible and just rather than what is required by the words of the will.  This 

is a new way for law to look at itself, a new stance for it to take; no wonder taking this 

stance leads to confusion. 

Wills Variation  

WESA allows judges the discretion to rewrite people’s wills, but that in itself is not 

new. Even before WESA, the courts had discretion to rewrite wills.  The old Wills 

Variation Act said that if, “in the court’s opinion”, a will did not make “adequate 

provision for the proper maintenance and support” of a testator’s spouse or child, a court 

might vary the will and give the spouse or child what “it thinks adequate, just and 

equitable in the circumstances”. 

This was a tremendous discretion with precious little guidance and the meaning of the 

guiding phrases has been the subject of many judicial opinions. In regard to wills 

variation cases brought by adult children, Mr. Justice Esson said (albeit in dissent),  

The law developed in those cases is in a state of disarray such that it is all but 

impossible to predict with any confidence what result will flow from any given 

state of facts, and unduly difficult to decide what that result should be.
16

 

                                                 
15

 H. Maine, Ancient Law.   
16

 Price v. Lypchuk Estate (1987) 11 B.C.L.R. (2d) 371, 383 (B.C.C.A.) 
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The Wills Variation Act was a subject of complaint amongst lawyers.   They said wills 

variation made it impossible for them to assure a client that his or her wishes would be 

followed.  Despite the complaints, WESA reenacts the Wills Variation Act exactly as it 

was
17

 and thus, in addition to all the new discretion it creates, WESA carries over the 

largest discretion in the old law. 

The phrases “adequate provision for the proper maintenance and support” and 

“adequate, just and equitable in the circumstances” provide very little guidance to judges 

but there is one area of wills variation where the statutes provide absolutely no guidance.  

Like the Wills Variation Act, WESA recognizes that a will maker might have good 

reasons for disowning a spouse or child, but neither statute even hints at what a good 

reason might be or what would be a bad reason.   

That there is a difference between good and bad reasons for disinheritance is inherent 

in s. 62 of WESA: 

62(1) In an action under section 60, the court may accept the evidence it considers 

proper respecting the will-maker’s reasons, so far as may be determined, 

(a) for making the gifts made in the will, or 

(b) for not making adequate provision for the will-maker's spouse or children, 

including any written statement signed by the will-maker. 

(2) In estimating the weight to be given to a statement referred to in subsection (1), 

the court must have regard to all the circumstances from which an inference may 

reasonably be drawn about the accuracy or otherwise of the statement.    

If a court can give weight to a will-maker’s reasons, there must be better and worse 

reasons but the law provides absolutely no statutory standard against which to judge the 

propriety of explanations.  The act allows a will-maker to state the reasons for a 

disinheritance and then says the court is supposed to determine the weight to be given to 

those reasons, but it does not say what reasons are acceptable and what reasons are not. 

Suppose in the letter a parent says that a child is being disinherited because the child 

married out of the parent’s faith.  Is that a good reason to disinherit a child?  S. 62 says 

that if the child did not marry out of the parent’s faith, if, in other words, the parent’s 

statement is “inaccurate”, the court should give it little weight,  but what if the statement 

is accurate?  The law does not say whether a parent may or may not disinherit a child 

who marries out of the parent’s faith.  Whether or not marrying out of a parent’s faith is a 

good reason for disinheriting a child  is left up to judges with absolutely no guidance 

from the statute.   

 

                                                 
17

 The time limit for an application is changed from 6 months to 180 days.   
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From No Discretion to Total Discretion with Over-Guidance 

     

WESA gives courts tremendous discretion in wills variation.  The only guidance it 

gives them in the exercise of that discretion is contained in one word: “proper” and a four 

word phrase “adequate, just and equitable”.  It gives them no guidance on what are good 

and bad reasons for disinheritance.  WESA also gives courts tremendous discretion in the 

power to recognize invalid wills as effective and in the power to rewrite wills to correct 

mistakes.  S. 59 gives a little guidance in the phrase: “the will fails to carry out the will-

maker’s intentions”.  S. 58 gives none  in the phrase “as the circumstances require”.  

Intestacy and the Spousal Home 

WESA also gives the courts tremendous discretion when it comes to the spousal home 

on an intestacy and this discretion is over-guided.  We will look at the guidance in a 

moment but first, we must notice that the discretion given to courts regarding the spousal 

home on an intestacy is extraordinary because otherwise, on an intestacy, the courts have 

absolutely no discretion at all.  Where a person dies without a will, the law might almost 

have moved back 150 years to absolutely hard and fast rules. 

If a person dies intestate leaving no spouse and two children, WESA requires that the 

estate be split equally between the two children, even if one child is healthy and rich, 

while the other is sick and poor.  On an intestacy, every child must get the same, though 

some may need it far more than others.  Under wills variation, the needs of the children 

could be dealt with.  On an intestacy, it cannot.  The courts’ hands are tied.  That each 

child gets the same on an intestacy is a legal rule judges must apply rigidly. 

Another example of this is in regard to a common-law spouse.  Section 2 of WESA 

provides  

2(1) Unless subsection (2) applies, 2 persons are spouses of each other for the 

purposes of this Act if they were both alive immediately before a relevant time and 

(a) they were married to each other, or 

(b) they had lived with each other in a marriage-like relationship, including a 

marriage-like relationship between persons of the same gender, for at least 2 

years. 

(2) Two persons cease being spouses of each other for the purposes of this Act if, 

(a) in the case of a marriage, 

(i) they live separate and apart for at least 2 years with one or both of them 

having the intention, formed before or during that time, to live separate and 

apart permanently, or 

(ii) an event occurs that causes an interest in family assets, as defined in Part 

5 [Matrimonial Property] of the Family Relations Act, to arise, or 
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(b) in the case of a marriage-like relationship, one or both persons terminate the 

relationship. 

It is up to a judge to find the facts, but if a judge finds that a couple has only been 

living together in a marriage-like relationship for twenty three months, they are not 

spouses; neither takes anything on the intestate death of the other.  At the other end, if a 

couple have been living together for 30 years and have had two children, the moment 

they separate, they are no longer spouses; neither takes anything on the intestate death of 

the other.  No judge has any discretion about the application of either of these rules. 

Another absolute rule in WESA about intestacy is that the spouse of a person who dies 

intestate with descendants receives the furnishings in the spousal home, $300,000 if the 

spouse is the parent of all the issue and $150,000 if the spouse is not the parent of all the 

issue, plus a right to purchase the martial home, or at a court’s discretion, to receive the 

spousal home for free. 

This discretion is severely limited: 

33(1) On application by a surviving spouse, the court may make an order under 

subsection (2) if 

(a) the surviving spouse is ordinarily resident in the spousal home at the time of 

the deceased person's death, 

(b) assets in the estate are not sufficient to satisfy the interests of all descendants 

entitled to share in the intestate estate or that part of the estate that is to be 

treated as an intestate estate without disposing of the spousal home, 

(c) the court is satisfied that purchasing the spousal home under section 31 

would impose a significant financial hardship on the surviving spouse, 

(d) the court is satisfied that, in all the circumstances, a greater prejudice would 

be imposed on the surviving spouse by being unable to continue to reside in the 

spousal home than would be imposed on the descendants entitled to share in the 

intestate estate or that part of the estate that is to be treated as an intestate estate 

by having to wait an indeterminate period of time to receive all or part of their 

share of the intestate estate, and 

(e) either 

(i) the surviving spouse has resided in the spousal home for a sufficient 

period of time to have established a connection to the spousal home, or 

(ii) the surviving spouse has a sufficient connection with the community or 

members of the community in the vicinity of the spousal home to warrant an 

order under subsection (2). 



 IZ 10.1, June 2014                                  Confusion about Discretion                                         Steve Wexler 

            ▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬ 

 28  

(2) The court may, subject to any terms or conditions the court considers 

appropriate, make an order doing one or more of the following: 

(a) vesting the same interest in the spousal home in the surviving spouse that the 

deceased person had; 

(b) specifying the amount of money the surviving spouse must pay to the 

descendants towards satisfaction of their interest in the estate; 

(c) converting the remaining unpaid interest of the descendants in the intestate 

estate into a registrable charge against the title to the surviving spouse's interest 

in the spousal home; 

(d) determining an interest rate, as that term is defined in section 7 [interest rate] 

of the Court Order Interest Act, or at any other rate the court considers 

appropriate, for the amount the descendants are entitled to under paragraph (c) 

of this subsection; 

(e) determining the value of the registrable charge referred to in paragraph (c) to 

include the principal amount owing to the descendants entitled to share in the 

intestate estate or that part of the estate that is to be treated as an intestate estate 

and the expected value of the future interest that will be earned under paragraph 

(d). 

Section 33 is extremely wordy because it is trying to define “equity.”  That this 

attempt is vain can be seen by the use of the terms “significant” in 1(c), “greater 

prejudice” in  1(d), “sufficient” in e(i) and (ii), and “appropriate” in 2.  The use of these 

terms means that to understand what “equity” is, one must already know what equity is. 

Deemed and Conclusively Deemed 

   

In WESA, ten things are “deemed”;
18

 ten others are “conclusively deemed.”
19

  Saying 

something is “conclusively deemed” serves only one purpose: it removes all discretion 

from courts.  If something is deemed to be so, evidence and argument may still be 

presented indicating that it is not so and a court may still decide that it is not so.  If 

something is conclusively deemed to be so, no evidence or arguments may be offered to 

prove that it is not so and no court may decide that it is not so. 

   

In practice, the difference between these two is probably minimal at most, but in legal 

theory, “deemed” and “conclusively deemed” are strikingly different.  When something 

is “conclusively deemed”, the hands of the courts are tied and thus, because the purpose 

of WESA is to grant more discretion to courts in certain key areas, the phrase 

“conclusively deemed” is anomalous. 

 

                                                 
18

 “Deemed” is used in sections, 5, 42(3), 57(3), 80(2), 170(4), 172(2), 173(4), 173(7) and 188. 
19

 “Conclusively deemed” is used in sections 6, 7, 9, 10, 23(3), 39, 61(4), 135, 144(2) and  156.  
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On this anomaly is piled another.  There does not appear to be any reason why some 

things are merely deemed in WESA and some things are conclusively deemed.  On the 

contrary, there is good reason to think that there is no reason for the difference.  It seems 

to be purely accidental.  

  

Four of the ten sections in WESA that use the phrase “conclusively deemed” replicate 

provisions in the old statutes in which the word “deemed” was used.
20

  It would make 

sense if the legislature had decided that whenever the old law said “deemed”, WESA 

should change it to say “conclusively deemed,” but in s. 57 of WESA carries forward s. 

20 of the old Wills Act, where “deemed” was not changed to “conclusively deemed”.  

  

The legislative debates on WESA contain no hint as to why “deemed” was sometimes 

changed to “conclusively deemed”.  On the contrary, when the sections of WESA that add 

the word “conclusively” were discussed in the Legislative Assembly, the Assembly was 

told by the Attorney General that the new sections “simply carried forward” sections of 

the old acts.
21

   

 

It looks, therefore, as if the legislature had no reason for the change, but, of course, 

there might still be a reason and there is a pronounced pattern in WESA.  At the beginning 

of the act, in sections 6, 7, 9 and 10, four substantive things are “conclusively deemed”; 

near the end of the act, in s. 170(4), 172(2), 173(4), 173(6)(a), 173(7) and 188, six things 

having to do with procedure or payments are merely “deemed”.  For instance, s. 188 

deems court orders granted under the statutes WESA replaced to be valid and s. 172(2) 

deems “the value determined under subsection (1) to have been proven as if for a 

liquidated amount payable absolutely …”  

 

In the middle of the act, this pattern does not appear.   “Conclusively deemed” is used 

in sections 23(3), 39, 61(4), 135, 144(2) and 156 and “deemed” is used in sections 42(3), 

57(3) and 80(2).  We will look at some of these in a moment, but the two clusters, one 

near the beginning of WESA and one near the end, suggest that “deemed” may be used in 

WESA for minor matters and “conclusively deemed” may be used for substantive ones. 

 

On the whole, this statement is accurate: the substantive deemings that come close to 

the beginning of WESA are conclusively deemed and the minor deemings that come close 

to the end of the Act are merely deemed.  But s. 5 comes closer to the beginning than 

sections 6, 7, 9 and 10, and what is deemed in section 5 is a substantive matter, yet what 

is deemed is only “deemed”, it is not “conclusively deemed.”  

 

5(2) If 

(a) two or more persons hold property as joint tenants, or hold a joint account, and 

                                                 
20

 Sections 6 and 7 of WESA replicate s. 2(3) and 2(4) of the Survivorship and Presumption of Death 

Act. Section 39 of WESA replicates s. 6 of the old Wills Act.  S. 61 of WESA replicates s. 4(1) of the Wills 

Variation Act.  
21

 British Columbia, Legislative Assembly, Hansard, 39th Leg, 1st Sess, Vol 3, No 3, (23 September, 

2009), at 726; Vol 3, No 4, (24 September, 2009), at 775.  



 IZ 10.1, June 2014                                  Confusion about Discretion                                         Steve Wexler 

            ▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬ 

 30  

(b) both or all of them die at the same time or in circumstances that make it 

uncertain which of them survived the other or others, 

unless a contrary intention appears in an instrument, for the purpose of determining 

rights to property, each person is deemed to have held the property or account as 

tenants in common with the other or with each of the others.
22

 

 

Why isn’t this “conclusively deemed”?  WESA labels s. 5 the “fundamental rule.” One 

would think that if anything was going to be “conclusively deemed”, it would be what 

was deemed in the fundamental rule.  Why does s. 6, the “general presumption,”  contain 

a stronger deeming than s. 5, the “fundamental rule”?  

    

Presumption of Death 

S. 5(1) 

 

There is no answer to the question of why the “general presumption” involves a 

stronger deeming than the “fundamental rule,” but asking it requires us to examine s. 5(1) 

because the explicit deeming in s. 5(2) is related to an implicit deeming in s. 5(1): 

 

5(1) If 2 or more persons die at the same time or in circumstances that make it 

uncertain which of them survived the other or others, unless a contrary intention 

appears in an instrument, rights to property must be determined as if each had 

survived the other or others.   

 

“As if” is an implicit deeming.  It is not clear whether it is conclusive or not, but this is 

not the biggest question about s. 5(1).  The biggest question about s. 5(1) is what can it 

mean?   

The problem in Wing  v. Angrave, which of two people died first, is a critical question 

for succession law.  In succession law, if the person who died second was legally entitled 

to succeed the person who died first, he or she does succeed, even if only for a notional 

moment.  Probate and distribution of an estate may actually take a long time, but 

succession law deems itself to be instantaneous.  On death, title goes immediately from 

the deceased to the deceased’s personal representative, executor or administrator, for the 

benefit of whoever is entitled to it. 

Succession law must address what happens when two people die at the same time?  In 

1853, when Wing v. Angrave was decided, who died first was a straight question of fact 

but in 1925, an English statute was enacted creating a presumption that where it was 

impossible to tell which of two people died first, the older was presumed to have died 

before the younger.  If this statute has been in force when Wing v. Angrave was decided, 

Mrs. Underwood, who was younger than her husband, would have been presumed to 

have survived him and the whole case would not have arisen.  If he was presumed to die 

before her, according to succession law, his property would have gone to her and then, a 

                                                 
22

 Notice that this very carefully drafted statute makes a little mistake.  The last phrase should be: “each 

person is deemed to have held the property or account as a tenant in common with the other or with each of 

the others”. 
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notional moment later, her property, now including his, would have gone in accordance 

with her will to Wing. 

The 1925 presumption was very effective.  It worked simply and straight-forwardly in 

every case.  WESA replaces it with the implicit presumption in s. 5(1).  This presumption 

is unintelligible.  It cannot mean what it says. 

5(1) If 2 or more persons die at the same time or in circumstances that make it 

uncertain which of them survived the other or others, unless a contrary intention 

appears in an instrument, rights to property must be determined as if each had 

survived the other or others. 

“As if each had survived the other”?!  The old presumption said the younger survived the 

older.  The new presumption says both survive each other.  In Wing v. Angrave, Mr. 

Underwood would be presumed to have survived Mrs. Underwood, so her property 

would go to him and Mrs. Underwood would be presumed to have survived Mr. 

Underwood, so his property, now including her property, would have gone back to him.   

But since he was presumed to have survived her, her property, now including his 

property, including her property would go back to him.  … 

Under the language in WESA, the property would go back and forth forever but this 

plainly cannot be what WESA means.  Equally plainly, it is precisely what WESA says.
23

 

So, while we do not know what s. 5(1) means we know the courts will be called upon to 

exercise discretion and interpret s. 5(1).  Luckily, we also know with perfect certainty 

exactly how the courts will exercise this discretion.  The Law Reform Commission that 

led up to WESA
24

 said s. 5(1) was “identical in substance” to the parallel provision in the 

Uniform Survivorship Act and the Ontario Succession Law Reform Act,
25

 both of which 

say 

Where two or more persons die at the same time or in conditions rendering it 

uncertain which of them survived the other, the property of each person, or any 

property of which he or she is competent to dispose, shall be disposed of as if he or 

she had survived the other or others. 

With regard to Mr. Underwood’s property, Mrs. Underwood is presumed to die first 

and with regard to Mrs. Underwood’s property, Mr. Underwood is presumed to die first.  

Why the B.C. Commission changed this language is unclear.  Indeed it is unclear why 

there is ever a change from one expression to another which is “identical in substance”.  

                                                 
23

 Surprisingly, this is a standard legal anomaly.  Statutes often mean what they do not say.  For an 

example of this phenomenon, see, S. Wexler, Richard Burdon Haldane and the Constitution of Canada, 

(1984) 29 McGill L.J.: Reprinted: Saywell, Making The Law: The Courts and The Constitution, (Copp 

Clark, Toronto, 1991). 
24

 British Columbia Law Institute,  Wills, Estates and Succession: A Modern Legal Framework, 1 June, 

2006. http://www.bcli.org/bclrg/publications/45-wills-estates-and-succession-modern-legal-framework. 
25

 R.S.O. 1990, c. S.26, s. 55 (1).  If one provision is “identical in substance” with another, why not use 

the other? 
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But there was a change.  Section 5(1) of WESA makes a substantive change in the law.  

This change is central to WESA.  If two spouses die intestate and it is not possible to tell 

which one died first, instead of all the property of both spouses going to the family of the 

younger spouse, as it did under the old law, his or her property goes to his or her family 

and her or his property goes to her or his family.  The Law Reform Commission justified 

this result in these terms: 

The advantage of presuming that the testator has survived the beneficiary, instead 

of presuming that the younger has survived the older, is that it ensures that the 

estate will devolve either to the testator’s contingent beneficiaries, or on an 

intestacy.  This result is not assured under the existing British Columbia rule, which 

may, in certain circumstances, cause the testator’s estate to go to a stranger. 

The word “stranger” is powerful and helps one understand WESA. One basic premise 

of the act is that for a stranger to get the estate of an older spouse is irrational, unjust and 

certainly not what the older spouse would have wanted.  Why should the property of the 

older spouse go to the family of the younger one or to the beneficiaries under the younger 

one’s will?  

Section 5(1) is designed to make sure that if two spouses die simultaneously, the 

property each one owns separately passes to either his or her family or to the 

beneficiaries under his or her will.  Section 5(2) is designed to make sure the same result 

applies to at least half the property the spouses owned jointly.  The family of the younger 

spouse – the stranger – must not get all the property the couple owned jointly.  They may 

get half, but no more. 

 

S. 5(2) accomplishes this result by deeming joint tenants to have been tenants in 

common.  WESA does not define either “joint tenants” or “tenants in common”.  The 

difference between them is that if one joint tenant dies, the other joint tenant becomes the 

sole owner of the property, whereas if one tenant in common dies, only half the property 

becomes the property of the other tenant in common; half goes to the heirs of the tenant 

in common who died or to the beneficiaries under his or her will.  This is not the result of 

succession law; it is the result of property law.  Property held in joint tenancy is not 

included in the estate of the first joint tenant to die; it merely and immediately becomes 

the property of the other joint tenant. 

   

S. 5(2) says if it is impossible to tell which of two joint tenants died first, the property 

is divided as if the joint tenants had been tenants in common; half goes to the heirs of 

each.  A spousal home, for instance, held in joint tenancy by both spouses would go half 

to the heirs of one spouse and half to the heirs of the other. 

 

Sections 5(1) and 5(2) work together and make sense, but why does 5(2) merely deem 

the joint tenants to be tenants in common?  Why aren’t they conclusively deemed to be 

tenants in common?  Why are the courts given discretion about this matter?  
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More important, why is any deeming necessary?  Section 10(2) deals with exactly the 

same question as s. 5(2) and accomplishes exactly the same result without any deeming at 

all and without leaving the courts any discretion:
26

 

 

(2) If 2 or more persons hold property as joint tenants, or hold a joint account, and 

(a) in the case of 2 persons, it cannot be established that one of them survived 

the other by 5 days, 

(i) one half of the property passes as if one person survived the other 

person by 5 days, and 

(ii) one half of the property passes as if the other person referred to in 

subparagraph (i) had survived the first person referred to in subparagraph 

(i) by 5 days, and 

(b) in the case of more than 2 persons, it cannot be established that at least one of 

them survived the others by 5 days, the property must be divided into as 

many equal shares as there are joint tenants or persons holding the joint 

account, and the shares must be distributed respectively to those persons who 

would have been entitled to a share in the event that each of the persons had 

survived. 

 

Section 6 – Conclusively deemed 

 

  6  If 

(a) an instrument provides for the disposition of property in the event that a person 

named in the instrument 

(i) dies before another person, 

(ii) dies at the same time as another person, or 

(iii) dies in circumstances that make it uncertain which of them survived the 

other, and 

(b) the named person dies at the same time as the other person or in circumstances 

that make it uncertain which of them survived the other, 

for the purpose of that disposition, the event for which the instrument provides is 

conclusively deemed to have occurred. 

 

S. 6 says that if John’s will provides: “Everything to Joan unless she dies before me, in 

which case everything to Henry,” the language “unless she dies before me” will be 

conclusively deemed to cover the situation where Joan and John die at the same time.  

Why are the courts’ hands completely tied on this question?  How is it different from the 

question on which their hands are not completely tied in s. 5(2)? 

    

What is implicitly deemed in s. 5(1) is a fact in the world (who died first).  What is 

explicitly deemed in s. 5(2) is a legal fact (how property was owned).  What is 

conclusively deemed in s. 6 is the meaning of the language in a will.  (It may look as if s. 

6 conclusively deems Joan to die before John, but actually what is conclusively deemed 

in s. 6 is the meaning of the words in John’s will.)   

                                                 
26

 I am indebted to Dan Wood, a student at the UBC Faculty of Law for pointing out this anomaly. 
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There are large theoretical differences between what is deemed in 5(1), 5(2) and 6, but 

in practice, all three sections go in the same direction.  All three work against the 

“stranger”.  They remove every trace of the old presumption that where there are 

simultaneous deaths, the younger person survives the older.  What is the difference 

between s. 5(2) and s. 6 that leads one to be only deemed and one to be conclusively 

deemed?  Why is a court allowed to hear evidence on who died first and allowed to 

decide that a joint tenancy is not a tenancy in common, but not allowed to hear evidence 

on whether the condition in a will was satisfied or find that it was not?  

 

 It would make sense if s. 5(2) and s. 6 both used “deemed.”  It would make sense if 

both used “conclusively deemed”.   It is not clear what sense it makes for s. 5(2) to use 

“deemed” while s. 6 uses “conclusively deemed”, especially when the statute from which 

s. 6 was copied said “deemed”.  Why was the word “conclusively” deliberately added?   

There does not seem to be an answer to this question.   

  

The middle sections that fit no pattern 

 

If there is a pattern to the use of “deemed” and “conclusively deemed” at the 

beginning and end of WESA, there is no such pattern in the middle of the Act.  There are, 

however, some interesting things to notice.  First, section 144(2)
27

 stands out as quite 

extraordinary. 

 

Subsection (1) is conclusively deemed to have always been the law of British 

Columbia. 

 

Can a legislature conclusively deem something to have always been the law?  If so, 

that power is limited by s. 11 of Canada’s Charter of Rights and Freedoms, which says 

 

Any person charged with an offence has the right ... 

                                                 
27

  144  (1) Unless the will of a deceased person contains an express direction to the contrary, 

 

(a) the personal representative of the deceased person, in paying the debts, funeral and testamentary 

expenses, estate, legacy, succession and inheritance taxes or duties, legacies or other similar disbursements 

in relation to the administration of the estate of the deceased person, must not apply and must not be 

considered to have applied income of the estate in or towards the payment of any part of the capital of those 

disbursements or of any part of any interest due or accruing due on them at the date of death of the 

deceased person, and 

(b) until the payment of the disbursements referred to in paragraph (a), the income from the property 

required for their payment, except for any part of that income applied in the payment of any interest 

accruing due on the payments from the date of death of the deceased person, must be treated and applied as 

income of the residuary estate, 

but if the assets of the estate are not sufficient to pay those disbursements in full, the income must be 

applied in making up the deficiency. 

 

(2) Subsection (1) is conclusively deemed to have always been the law of British Columbia. 

(3) Despite subsections (1) and (2), if the personal representative has, before April 1, 1966, applied a 

rule of law or of administration different from subsection (1), the application is valid and effective. 
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(g) not to be found guilty on account of any act or omission unless, at the time of 

the act or omission, it constituted an offence under Canadian or international law or 

was criminal according to the general principles of law recognized by the 

community of nations …. 

 

Where is the limit to a legislature’s power to deem something to have been the law?  

Does s. 144(2) apply to Native Law?  Does it extend back before Europeans came to 

Turtle Island?  Retroactive law is interesting jurisprudentially and the “always” in s. 

144(2), while seemingly reminiscent of natural law, is actually absurdly positivistic.  

Many of the other things that are deemed or conclusively deemed in WESA could be true 

or false.  What is conclusively deemed in s. 144(2) is manifestly false.  S. 144(2) doesn’t 

determine the past, it reverses the past.  Natural law is the law’s power to decide what is 

true.  Positivism is the law’s power to say things that are false.  

  

Another manifestly false deeming occurs in s. 80(2) and it too concerns what the law 

was, but it is only “deemed”, not “conclusively deemed”. S. 80 deals with the validity of 

wills made in accordance with the law of jurisdictions other than British Columbia.  S. 

80(1) lists 10 different jurisdictions, based on factors like domicile, and says compliance 

with the law of any of these 10 makes a will valid in British Columbia.  Then s. 80(2) 

provides 

  

(2) If a will is not valid under subsection (1), it is deemed to be valid if a 

subsequent amendment to the law of the relevant jurisdiction before the deceased 

person's death would have validated the will. 

 

Why is this not conclusively deemed?  Why are the courts allowed to receive evidence 

and hear argument on the question of whether the law of another jurisdiction should be 

read retroactively?  What conceivable kind of evidence could there be on this question?  

What reason could a court have for making an order that a particular law in another 

jurisdiction was not retroactive?  

  

The only difference between what is conclusively deemed in s. 144(2) and what is 

merely deemed in s. 80(2) is that 144(2) concerns the retroactivity of B.C. law and 80(2) 

concerns the retroactivity of the law in another jurisdiction.  Might this be the reason one 

is conclusively deemed and the other is only deemed?  

 

Section 172(2) 

 

Section 172(2) is different from the other 19 presumptions in WESA: it alone is 

expressly not conclusive.  Indeed, it is determined by a future event.  S172(1) requires a 

personal representative to “determine a value for a conditional, contingent or an 

unliquidated claim” against the estate and s. 172(2) says 

 

(2) The value determined under subsection (1) is the value for which the claim is 

deemed to have been proved as if for a liquidated amount payable absolutely, 

unless, within 14 days after the notice referred to in subsection (1) is given, the 
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creditor or claimant applies to the court for a redetermination of the value of the 

claim. 

 

Section 172(2) isn’t really a deeming at all.  Section 172(2) creates a procedure.   The 

creditor has 14 days to apply for a redetermination of the value.  If the creditor does not 

do so, the value is the value determined by the personal representative.  One might as 

well say that a driver who does not apply for a new license is deemed not to have a 

license. 

Conclusion 

 

Law has changed from rules to discretion.  Law now recognizes discretion where it 

used to deny it.  Perhaps when law has become more accustomed to discretion, statutes 

will be radically different.  Perhaps the Wills Act, 2060 will say: 

A normal will requires the signatures of three people, the person making the will 

and two witnesses, all of whom must be present when each of them signs.   A will 

that conforms to the normal form is valid, as is any other document which a judge 

thinks states someone’s testamentary intention.  A will means what it says, unless a 

judge decides it should mean something else.    Where there is no will, a  judge 

decides who gets what, as the circumstances require. 
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Time for a real sea change - how can we better save lives at sea? 

Clive Schofield 

How much has really changed in our approach to saving lives at sea since the tragedy of 

the RMS Titanic in which 1,523 of the 2,228 people she was carrying died a century 

ago.
1
 Not much, it seems. 

Only this April the South Korean ferry Sewol capsized claiming 288 lives so far, many 

high school students.
2
 

Inadequate provision of lifeboats was a key factor in the Titanic disaster in 1912, 

leading directly to significant changes in the requirements for passenger ships. 

Fast forward to 2014 and, lifeboats remain central to safety at sea. Yet, it was reported 

that only two lifeboats were launched before the Sewol capsized and sank.
3
 How could 

this be the case? 

Here we go again 

The fate of the Sewol has unfortunate yet strong echoes of earlier maritime casualties, 

from the demise of the Titanic through to the grounding of the Costa Concordia in 

January 2012. 

It seems the fundamental approach to saving lives at sea has changed little. A key 

element remains that all efforts should be made to keep a stricken ship afloat, and keep 

passengers and crew aboard such that the ship in effect acts as its own lifeboat. 

While efforts to prevent ships from sinking are not to be derided, if nothing else the 

Titanic experience illustrates the fact that no ship is unsinkable. 

Call that ship a lifeboat? 

The trouble with the “ship as its own lifeboat” approach
4
 is that this attitude tends to lead 

the crew to order passengers to stay on board and to delay the order to abandon ship until 

                                                 

 Professor and Director of Research, Australian National Centre for Ocean Resources and Security 

(ANCORS), Challenge Lead, Sustaining Coastal and Marine Zones University of Wollongong Global 

Challenges Programme, University of Wollongong, Wollongong, NSW 2522, Australia. E-mail: 

clives@uow.edu.au. Professor Schofield is the recipient of an Australian Research Council Future 

Fellowship (FT100100990). 
1
  See, http://www.lr.org/en/_images/12-8363_18-titanic.pdf 

2
  See, for example, ‘South Korea Ferry Disaster’, The Independent, 26 May 2014, available at, 

http://www.independent.co.uk/news/world/asia/south-korea-ferry-disaster-civilian-divers-scouring-the-

sewol-wreckage-are-being-paid-by-the-body-presidential-office-suggests-9435932.html 
3
 See, ‘S Korea Ferry Survivor “haunted” by  memory of trapped students’, BBC World News Online, 

available at, http://www.bbc.com/news/world-asia-27120853. 
4
 See, ‘Passenger Ship Safety’, International Maritime Organization (IMO), available at, 

http://www.imo.org/MediaCentre/HotTopics/passengership/Pages/default.aspx. 
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too late. Here the role of the Master, especially in a crisis, is crucial as evacuation can 

only proceed on his or her order. 

The problem here is that once a ship heels significantly from the vertical then 

launching lifeboats, traditionally accompolished via lines suspended from davits, 

becomes extremely hazardous, if not impossible. This was the case for both the Sewol 

and Costa Concordia. 

The only reason no more than 32 lives were lost in the Costa Concordia accident was 

down to luck – the vessel was grounded which prevented it from fully capsizing, unlike 

the Sewol ferry. 

More eggs in one basket 

Traditional approaches to safety of life at sea are likely to face increasingly scrutiny as 

the trend continues to build ever-bigger cruise liners which resemble nothing less than 

floating cities. 

At the time of writing the largest such vessel is the 360m-long MS Allure of the Seas.
5
 

It’s roughly the size of four Titanics rolled into one ship and capable of accommodating 

approximately 6,300 passengers and a crew of almost 2,400 – that’s almost 9,000 people 

in total. 

The cruise industry is also increasingly venturing into relatively uncharted waters with 

the growth of adventure cruising, notably in Polar waters. These waters can be extremely 

hazardous to navigate, in particular because of the presence of ice. 

Many of these passengers are also towards the senior end of the age spectrum. The 

Australian cruise industry association’s latest figures latest figures show more than half 

(53%) of Australian cruise passengers are over 50 years of age, almost a third (31%) aged 

61 and over, and one in eight (12%) is over 70.
6
 

The potential for large numbers of elderly survivors to a shipping casualty in Polar 

waters adrift in open, or even covered, boats beyond the ready reach of search and rescue 

services is nightmarish. 

The potential for disaster has been well illustrated over the years by the multiple 

accidents involving cruise ships in Polar waters,
7
 such as the M/S Explorer in November 

2007, which struck an iceberg, capsized and sank.
8
 

                                                 
5
 See, Royal Caribbean International, available at, 

http://www.royalcaribbean.com.au/findacruise/ships/class/ship/home.do?dest=&shipClassCode=OA&ship

Code=AL&br=R. 
6
 See, Cruise Lines International Australia (CLIA), 2012 Report, available at, 

http://www.cruising.org.au/downloads/CLIA-Statistics-Report-AU-2012.pdf. 
7
 See, for example, http://www.cruising.org.au/downloads/CLIA-Statistics-Report-AU-2012.pdf. 

8
  See, ‘Special Report: The Sinking of the Explorer’, National Geographic, available at, 

http://www.nationalgeographic.com/adventure/news/explorer-sinks-antarctica.html. 
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Happily, other vessels were nearby off Peninsula Antarctica and the 154 passengers 

and crew were rescued. 

But adventure cruising inevitably tends towards remote locations and thus waters 

where there is often poor to non-existent search and rescue capacity. 

The International Maritime Organization is developing a Polar Code
9
 detailing safety 

measures for ships operating in Polar waters but this is, as yet, not mandatory.
10

 

Unfortunately there is no easy way to eliminate the most commonplace contributor to 

maritime accidents – human error. 

Time for a change in approach? 

That’s not to suggest that travelling by sea has not become far safer than once it was, it’s 

just that lifeboats remain a fundamental part of current safety regulations. 

The International Convention for the Safety of Life at Sea (SOLAS) sets a minimum 

standard of enough lifeboats to be carried to accommodate at least 75% of those on board 

(37.5% on each side). Enough life rafts should be provided for the remainder.
11

 So far, so 

good. 

But launching lifeboats can be a slow and cumbersome process as well as one 

compromised as a result of a vessel listing. 

An alternative option may be to change the emphasis towards the use of a new 

generation of large liferafts instead of lifeboats. Indeed, some modern liferafts can be 

deployed remarkably swiftly, in 2-3 minutes, and provide for the evacuation of over 100 

people via aviation-style evacuation slides in 15 minutes on a single raft. 

That said, in the event of any future accident at sea then – whether lifeboats or liferafts 

are in use – passengers also need to be marshalled on deck rather than being ordered 

below. With greater numbers of passengers involved, this is likely to be an increasingly 

challenging proposition. 

In the cases of both the Sewol
12

 and Cost Concordia
13

 passengers were ordered back to 

their cabins – interior spaces that swiftly became death-traps. 

                                                 
9
 See, ‘Shipping in Polar Waters’, IMO, available at, 

http://www.imo.org/MediaCentre/HotTopics/polar/Pages/default.aspx. 
10

 See, ‘Draft Polar Code approved at busy Maritime Safety Committee Session’, IMO, Briefing 17, 28 

May 2014, available at, http://www.imo.org/MediaCentre/PressBriefings/Pages/16-msc-preview.aspx. 
11

 See, SOLAS, Regulation 21 – Survival craft and rescue boats, available at, 

http://www.mar.ist.utl.pt/mventura/Projecto-Navios-I/IMO-Conventions%20(copies)/SOLAS.pdf. 
12

 See, for example, https://www.youtube.com/watch?v=p73E-bpEao4. 
13

 See, ‘Costa Concordia passengers told to “go back to their cabins”, BBC World News Online, 

available at, http://www.bbc.com/news/world-europe-16644074. 
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Rescue efforts on the Sewol ferry have already claimed the lives of two divers 

involved in trying to recover the bodies trapped inside.
14

 

Cutting corners but at what cost? 

An underlying, systemic, concern here is the significant and continuing pressures on the 

shipping industry to cut costs and therefore run the risk of compromising safety 

standards. 

The potential consequences of any such corner-cutting can be disastrous. It can lead to 

minimal and poorly-trained and paid crews, ill-maintained ships and Masters under 

enormous pressure to minimise costs rather than to ensure safety. 

Recent maritime accidents and their tragic consequences have underscored the abiding 

tension between technology and the frailties of human decision making. 

Ultimately, there is no substitute for proper training and regular drills as well as safety 

regulations that are aligned to today’s shipping and passenger needs and that are then 

observed and enforced. 

 

This article was co-authored with Dr John Mansell, Principal Maritime Advisor to 

Maritime New Zealand, and draws on his address on the occasion of the centenary of the 

loss of the Titanic, delivered April 2012 at the Australian National Centre for Ocean 

Resources and Security (ANCORS), University of Wollongong. 

 

 

                                                 
14

 ‘South Korean ferry search diver dies’, The Guardian, 30 May 2014, available at, 

http://www.theguardian.com/world/2014/may/30/south-korea-ferry-search-diver-dies. 
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Wondering 

 
A critical review of 

Time Reborn, by Lee Smolin, Canada: Alfred A. Knopf, 2013. 
 

Lee Smolin, a physicist, says, at the beginning of Time Reborn, “we should heed the 

advice of the Greek philosopher Heraclitus, who, barely a few steps into the epic story 

that is science, had the wisdom to warn us that ‘Nature loves to hide’” (3). About nature, 

we don’t know much more than “Nature loves to hide.” It is in that spirit that this is 

written. We try our best. And Smolin is one who, always, tries his best. For example, he 

“made a few predictions, which could have been falsified in the two decades since 

[printing them] but have not been” (123). In this review, too, I’ll try my best. 

 

I’ve read Smolin’s previous books, all of which are fine: The Life of the Cosmos 

(1997), Three Roads to Quantum Gravity (2001), and The Trouble with Physics (2006). 

Their fine-ness bodes well for his newest book, Time Reborn.  

 

Time Reborn is about the concept of time, arguing that although there are many 

physical theories that make time an illusion, nonetheless, our everyday perception of time 

– especially its direction from past to present to future – is real. Smolin goes against 

commonly accepted views in current physics. He goes against timelessness; he is for time 

being one-directional, or, putting it technically, being unidirectional. In more than one 

way, Time Reborn is, in physics, revolutionary. 

 

I know of four physical theories that go against time’s reality, especially, against 

time’s unidirectionality: (1) temporal reversibility in formulas, expressed early – e.g., 

during mathematician William Hamilton’s life (1805 – 1865), but dating from the 1600s; 

(2) statistical mechanics of the late 1800s; (3) relativity of 1905 – 1915, in which time is 

not conceived unidirectionally; and, finally, (4) the mid-20
th

 century quantum physics 

notion that some subatomic particles move forward, but, thought of differently, move 

backward, in usual time.  

 

Further, I know of work that supplements statistical mechanics with gravitational 

forces, so statistical mechanics is particularly interesting. Much led me to want to read 

Time Reborn as soon as possible. And I have; Time Reborn is good. Also, I’ve learnt 

from Smolin’s treatment; how, will be mentioned later. 

 

Time Reborn has two Parts and an Epilogue. Part I is a description of “The Expulsion 

of Time.” Smolin shows that at least four centuries of physics used notions that doubted 

or expelled time’s reality. There were physicists who took time to be real, including 

Aristotle and Ptolemy, but, from the 1600s and onwards, Galileo, and others, undid their 

views. Part II, much longer than Part I, presents Smolin’s vision of how time could be 

reborn. There are many elements in his proposals, and, in what follows, key ones will 

appear. The Epilogue, “Thinking in Time,” talks about whether a timed vision of physics 



IZ 10.1, June 2014                                               Wondering                                                     Leonard Angel 

▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬ 

 42  

impacts non-physical disciplines, such as economics (it does) and philosophy of mind 

(basically, it doesn’t). 

 

Smolin does review temporal reversibility, the first of my four physical theories, each 

of which goes against time’s reality. In Part I’s Chapter 5, “The Expulsion of Novelty and 

Surprise,” Smolin says, “…you can imagine the law as having a toggle switch that can be 

flipped to reverse the direction of time… We say that a law that can run backward…is 

time-reversible” (51). He also says, “Many laws of physics are time-reversible … 

Newtonian mechanics … general relativity … quantum mechanics” (52). Smolin 

acknowledges that the Standard Model of Particle Physics “is almost time-reversible, but 

not fully so” (52). Smolin expands to CPT (charge, parity, and time), saying, “Any theory 

consistent with quantum mechanics and special relativity allows the direction of time to 

be reversed in this [CPT] way” (52). 

 

One originator of my second physical theory against time’s reality is often referred to 

in Time Reborn, namely, German physicist Ludwig Boltzmann (1844 – 1906). In Time 

Reborn, the first reference to him is on the text’s next page, quoting Boltzmann’s remark, 

which Smolin, appropriately, showed for reversibility: “‘For the universe, the two 

directions of time are indistinguishable, just as in space there is no up and down’” (53).
1
  

Later, in Part II, Smolin thinks of statistical mechanics, and of Boltzmann as having 

generated it, which he did (although American Josiah Gibbs, independently, generated it, 

too). Smolin asks whether our universe is Leibnizian or Boltzmannian  (216). This review 

will distinguish between Boltzmann-a, and Boltzmann-b; but what is meant by 

“Boltzmann-a” and by “Boltzmann-b” relies on statistical mechanics, which Boltzmann 

fashioned. And statistical mechanics is explained in Time Reborn’s Chapter 16, “The Life 

and Death of The Universe.”  

 

Relativity theory, my third physical theory against time’s reality, especially its 

unidirectionality, was developed by Albert Einstein, and is often discussed in Time 

Reborn. Einstein’s relativity was discussed in Part I, mostly, in Chapter 6, “Relativity and 

Timelessness,” but also at the end of Chapter 7, “Quantum Cosmology and the End of 

Time.” About what follows Part I, to resurrect time’s unidirectionality we’d have to get 

around the principles appearing in “Einstein’s Discontent, Interlude,” which begins Part 

II; Smolin has ideas to get around them in Part II proper, including Chapter 14, “Time 

Reborn from Relativity.” 

 

My fourth, last, physical theory that goes against time’s reality, especially against its 

unidirectionality, is Richard Feynman’s theory that some subatomic particles go forward 

and, with different features, backward, in time as usually conceived. This theory is not 

specifically mentioned in Time Reborn. Nonetheless, we can infer that Smolin knows of 

                                                 
1
 A digression that ignores scientific standards: Smolin cites the book, but, as far as Boltzmann goes, 

barely; Boltzmann would have published in his lifetime, including the 1890s, when Boltzmann’s book was 

published, in Boltzmann’s language, German; the book was translated into English in the 1960s; 

Boltzmann’s original publication date, the translation date, the translator, the German title etc., were not in 

the citation.  
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it from some Chapters of Part I – the knowledge displayed toward the end of Chapter 5, 

and in Chapter 7; in Part II, this is shown in Smolin’s reasoning in Chapter 12, “Quantum 

Mechanics and the Liberation of the Atom,” Chapter 13, “The Battle Between Relativity 

and the Quantum,” and a part of Chapter 15, “The Emergence of Space.” 

 

Smolin is familiar with the four physical theories I know about that seem to go against 

time’s reality, especially against time’s unidirectionality. Smolin explicitly reviewed 

three of them, and, inferentially, is knowledgeable about the fourth. At the same time, I 

have questions.  

 

To lead to the first, I would note Smolin’s positive attitude toward what he calls 

“science.” In many locations he affirms the value of experimentation. Smolin says, “most 

of what we know about nature has come from experiments…” (38); in another location, 

he says, “There are … as yet no experiments to decide” how to reach the so-far non-

reached summit of contemporary physics, anyway not reached by consensus, quantum 

mechanics’ unification with general relativity (77); in still another, he says, “… we’re 

free to pick our own strange notions – at least until experiment tells us one approach … is 

superior to the rest” (151). In the “Epilogue,” having already stated, “with any 

speculative new idea, we must expect that it may fail” (153), Smolin says, “…the 

bookshelves are full of metaphysical proposals. But we want real knowledge, which 

means there must be a way to confirm a proposed answer. This limits us to science” 

(266).  

 

As a philosophical metaphysician, I am aware that bookstores have two sorts of books 

in metaphysics: there are those often first found in a division called “Metaphysics,” and 

the stuff in almost all those books seems “made up,” or “gee-whizzy,” or paranormal, or 

fallacious, and, then there is the metaphysics often found in a section called 

“Philosophy.” Smolin may have been thinking of the metaphysics found in bookstore 

sections called “Metaphysics,” but also, there is philosophical “metaphysics.” However, 

Smolin says, “If there’s another route to reliable knowledge of the world besides science, 

I’m unlikely to take it, because my life is centered around a commitment to the ethics of 

science” (266).  

 

Still, philosophers often assert that armchair work is valuable. Smolin is unclear, 

saying, “… step back far enough, and you can see that [a timeless law acting inside the 

universe] rests on some big metaphysical presumptions that are far from obvious. The 

principle of precedence [explained 146] also relies on metaphysical presumptions, but 

these are less familiar to us…” (151; italics added). Smolin goes on to use “parsimony” 

as a criterion for choosing between rival metaphysical theories, but doesn’t that open a 

bigger door than Smolin wants to open? Or is Smolin willing to let the door open, but, 

then – there are various ways to complete the thought, e.g. – philosophical experts can 

figure the matter out? Smolin, explicitly, thought experimentation would suffice. Smolin, 

talking about whether or not to use precedence in quantum mechanics, says, “it is 

reasonable to let experiment decide” (152).  
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A paragraph before last, the given quote was from Smolin’s “Epilogue.” As 

mentioned, Smolin writes about the degree to which his view of physics has impact on 

several non-physics areas of study, including – as was not mentioned – consciousness. 

Smolin says that about consciousness, he will “listen,” but, nonetheless, doesn’t “have 

much to say” (268). For one thing, he is a physicist, and physicists are educated in 

physics, not in what a person like David Chalmers (to whom Smolin refers) has studied. 

As such, Smolin’s remarks are those of an educated person, and for that reason are 

absorbing. Smolin toward the end of the “Epilogue,” shows the topic’s primacy, and, 

professionally, has a secondary interest in what Chalmers calls “the hard problem of 

consciousness.”  

 

Now the first question can be put: “What is the relation between, on the one hand, 

philosophical work, characteristically about how the world appears, and, on the other 

hand, the work of a scientist, e.g., a physicist, who wants physics to be grounded in 

proposals that are checkable by experiments or, in non-repeatable cases, by experiential 

investigations that could falsify the proposals?”  

 

The question counts; we don’t know whether Smolin has looked enough at 

philosophers of science’s work, for example, the work of Paul Horwich. Horwich, like 

Smolin, analyzed Boltzmann’s statistical mechanics; (see Ch. 4, Asymmetries in Time, 

Cambridge Mass: Bradford-MIT, 1987). Horwich would, there, make conclusions rival to 

Smolin’s, based, largely, on “fork asymmetry,” which Smolin should have considered. 

But whether he did is not clear. 

 

Anyway, answering the first question has a lot to do with studying science. There have 

been many phases: Aristotle referred to science in ancient Greek; the word “science” 

used to be a general philosophical term; in the 17
th

 century, some thinkers, e.g., Galileo 

and Newton, said that to study nature you have to use mathematics, which was 

understood as a science; in the 19
th

 century, William Whewell invented “scientist” and 

took mathematicians to be scientists; then, the empirical (natural) sciences developed 

without being institutional parts of philosophy. 

 

The sciences are now divided into three (or two) groups: the “rational sciences,” 

featuring mathematics and logic (see David Armstrong’s Truth and Truthmakers, 

Cambridge UK: Cambridge University Press, 2004: 30-31), the “base empirical sciences” 

mainly, physics, chemistry, and biology, and the “non-base empirical sciences,” or the 

“human and social sciences,” including psychology, sociology, and economics. Base 

empirical and non-base empirical sciences, since Darwin’s theory, together can be 

thought of as the “empirical (natural) sciences.” 

 

An important current philosophical topic is “physical closure,” or “physical 

completeness,” with “causal” often inserted between the first and second word, or 

replacing “physical,” while “physical” is, still, understood. The idea is: no event violates 

a physical prediction. It is philosophical because it relates many disciplines; in fact, it 

relates all events to physics.  
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Physics has been mathematized, chemistry has been physicalized, biology has been 

physio-chemicalized, and the human and social sciences have been, at least implicitly, 

biologized, through Darwinian evolution’s elimination of a distinction between human 

and non-human animals. Theological events would be otherwise treated. Physical closure 

returns cultural centrality back to philosophy. This will clarify, I would say – as long as 

climate changes permit civilizations to go on – within the coming century. 

 

Smolin does talk about the relation between mathematics and physics, which is a small 

part of physical closure. The mathematization of physics shows that. But, perhaps, Smolin 

takes mathematics too broadly; contextually, he seems to define mathematics: 

“mathematics,” Smolin says, “…is the study of objects that don’t change” (30). What, 

then, of philosophical substances, which, assuming essentialism, have non-essential 

properties that change, but don’t have essences that change? Mathematicians do not, as 

mathematicians, refer to philosophical substances. So, either Smolin’s mathematics is too 

broad, or, despite contextual suggestions, Smolin’s “is” does not define mathematics.  

 

Still, Smolin’s “mathematics” enables him to worry about the spatialization of time; it 

also is behind his distinction between “the mystic,” whose mathematics, some say, has 

“profound insight into the nature of reality” so that “the world [is] essentially 

mathematical,” and “the pragmatist,” who thinks of mathematics as a useful “tool” but 

not more (34; Smolin’s italicizations). Smolin speaks pragmatically. Timeless things are 

thought of as unchanging; but that may prevent Smolin, who thinks that all science is 

empirical (or observational or about natural changes), from thinking that mathematics, 

which, contemporarily, is a “rational science,” and, in any case, is non-observational or 

not about natural changes, should be any kind of science. 

 

Also, it’s possible that Smolin’s views about “science” come from a non-accepting 

reaction to a new possibility. What are superficially thought to be synthetic, not analytic, 

sentences might change. “Superficially” allows Willard Quine’s denial of there being an 

ultimate analytic/synthetic distinction: A sentence is “analytic” if and only if a main 

element of its grammatical subject is defined synonymously with a main element in its 

grammatical predicate; for synthetic sentences, the defining phrase is the same except 

that “non-synonymously” replaces “synonymously.” 

 

Finitely long sentences might be analytic not as mere tautologies (statements that are 

always true in any standard truth table, and, if appropriate, “truth table” can be looked 

up), but within modal realism (the “ism” maintaining that all possibilities are real). That 

includes what Smolin argues for, the births of worlds with changing laws. But such a new 

manner would be a new rationalism, with a new sort of “necessity” behind nature. 

 

Here is another way to put the first question: “Would a new rationalism change our 

understanding of the relation between science and philosophy?”  

 

We continue. More questions are asked: one, about physical surface and sub-surface 

levels involving Smolin’s Leibnizian and Boltzmannian universes; another, about the 
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relation between our vast intellectual history and thinking about time; there will also be a 

final wondering. 

 

As with the first question, before raising the second and the third questions, there will 

be some discussion. 

 

Smolin says, “We’ll call a universe that satisfies the principle of the identity of the 

indiscernibles, [articulated by Gottfried Leibniz, 1646 – 1716, a continental European, 

who said that if there are supposedly two things, A and B, and A’s properties are 

indiscernible from B’s, then A = B] a Leibnizian universe … [Also, there are worlds 

governed by principles articulated by 19
th

 century physicist Ludwig Boltzmann, by 

which, objects reach equilibrium.] These long deathlike periods are punctuated by 

relatively short periods in which structure and fluctuation arise due to a statistical 

fluctuation – and then dissipate, due to the tendency of entropy to increase.  We can call 

such a world a Boltzmannian universe.
2
  

 

Within Smolin’s “Boltzmannian,” what Smolin describes fits Boltzmann’s research 

time, mostly, the 19
th

 century: in the 19
th

 century there was no quantum physics, no 

Einsteinian relativity, and no spatial (or spacetime) expansion. Boltzmann’s universe was 

Newtonian. But Boltzmann has been praised for having had good ideas despite the views 

common in the 19
th

 century.  

 

For this reason, Smolin’s interest in the relation between the Leibnizian universe and 

the Boltzmannian universe might be better regarded as doubled: between the Leibnizian 

universe and Boltzmann’s 19
th

 century universe, and, between the Leibnizian universe 

and the universe of Boltzmann’s insight. Boltzmann couldn’t have had what he didn’t 

have, namely, theories developed after his life: post-1906 quantum physics, full-fledged 

Einsteinian gravitational relativity, the Big Bang, and so on. I would call the first 

Boltzmannian universe, “the Boltzmann-a universe,” and the second, updated, 

Boltzmannian universe, “the Boltzmann-b universe.”  

 

Smolin asks, “Do we live in a Boltzmannian universe or a Leibnizian universe?” 

(216), which, given Smolin’s definition of “Boltzmannian,” is fine. Still, Smolin’s 

question might be better put: “Do we live in a Boltzmann-a universe, a Boltmann-b 

universe, or a Leibnizian universe?” And we could still do better by being more simple: 

“Do we live in a Boltzmann-b universe or a Leibnizian universe?” Smolin says that in “a 

Leibnizian universe, time is real, in the sense that no moment in time is like any other. In 

a Boltzmannian universe, there are lots of moments that recur – if not precisely, then to 

any degree of precision you might want” (216). Boltzmann’s universe is the universe as 

grasped in the 19
th

 century. Is that really what we want to know about?  

 

                                                 
2
 Smolin, Time Reborn, 216. Original italics. Two Smolin paragraphs have become one.  “Equilibrium” 

will be explained in discussion leading to the third question; “entropy” will be explained prior to that, in 

discussion leading to the second question, which we’re in the middle of. Smolin’s order works 

straightforwardly, which is good. 
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If we take what Smolin calls “a Boltzmannian universe” to be an updated Boltzmann 

universe, or a Boltzmann-b universe, then if – the “if” requires a lot of reasoning – if the 

Boltzmann-b universe would be Leibnizian, then a Leibnizian universe would have 

statistically understood changes, and, as is apparent, Boltzmann generated statistical 

mechanics. 

 

As a matter of fact, I learnt from Smolin’s good explanation of statistical mechanics, 

for which, Smolin used statistical entropy – entropy being the changes that keep 

increasing towards, or preserving, maximal equilibrium (this defines “entropy,” but 

leaves “equilibrium” alone; as mentioned, what is called “equilibrium” will be specified 

one question below) – and the statistically understood 2
nd

 law of thermodynamics, which, 

still, propounds time being asymmetrical (195 – 202).  

 

Smolin correctly notes that a “universe cannot be both Boltzmannian and Leibnizian” 

(216). But, 19
th

 century Boltzmann is intuitively sound, though the two major 20
th

 

century physics revolutions hadn’t yet taken place. Of profound interest is whether 

Boltzmannian statistical mechanics, and quantum physics, relativity physics, the Big 

Bang, and so on, fit the Leibnizian model. By the way, Smolin didn’t stay away from this 

question (217 – 222). On the contrary, he preferred Leibnizianism over Boltzmannianism, 

to justify which he wanted a usable theory to apply to both “non-isolated” and “isolated” 

systems (see 219). 

 

Still, we may ignore some of Boltzmann’s theory. Today, we take it that large-scale 

mechanics is statistical, and that, in physics, quantum physics works, that broad relativity 

is required, that there has been a Big Bang, et cetera. As mentioned, we don’t, consensus-

wise, know how quantum gravity occurs. Anyhow, we remember that Liebniz didn’t 

know about statistical mechanics, and we can overstep Boltzmann’s views that only 

applied in Newtonianism. 

 

Put another way, what we really want to know is whether in physics there’s a below-

surface level saying the opposite to the surface. On one side, physicist philosopher Victor 

Stenger has an entropy theory put forward about a decade ago according to which, 

controversially, the Big Bang’s entropy is (relative to space and time) maximal, not 

minimal, and, still, entropy increases. On the opposite side, space and time differ – in 

Einsteinian formulation, if space is positive, then time is negative, etc. – so it seems that, 

at the surface level, there is time. The sub-surface level, on the one hand, could say 

something like, “despite surface appearances, time is not unidirectional;” on the other 

hand, it could say something like, “our usual view at the surface points to what is beneath 

the surface,” so physicists (like, e.g., Smolin) could take time to be real. 

   

Smolin suggests this in the last paragraph of his “Introduction:” “Time will turn out to 

be the only aspect of our everyday experience that is fundamental” (xxxi; italics original). 

So the second question – it hasn’t yet been posed – might get at the central issue in Time 

Reborn.  
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The issue to be determined is whether time is or is not as it seems to be. But all Time 

Reborn gives us is the sharp contrast between a Leibnizian universe and, in our 

vocabulary, a Boltzmann-a universe, however difficult it would be to investigate what we 

want to through a Boltzmann-a universe.  

 

Following Smolin’s flow of ideas toward the end of Part II, after raising the Leibniz 

vs. Boltzmann question, and after having earlier explained statistical mechanics, Smolin 

pursues “…driven self-organization”, “the fine-tuning of the fundamental laws, and the 

anti-thermodynamic nature of gravity” (226; italics original). The pursuit is to account 

for the emergence over time of complex (living) structures.  

 

In Chapter 17, Smolin says, “gravity subverts our naïve ideas about thermodynamics” 

(223). He goes on to describe “anti-thermodynamic systems,” labeling them thus, after 

describing some of them (224). Smolin says: 

 

The second law [of thermodynamics, suggesting that time is unidirectional] still 

operates in them, but because [in anti-thermodynamic systems] putting energy into a 

region cools it down, the state in which the gas is uniformly distributed is highly 

unstable.  

Systems held together by gravity behave in this crazy way. Stars, solar systems, 

galaxies, and black holes are all anti-thermodynamic.
3
 

 

Later, referring to energy supply, which permits a star cluster (> 2) to devolve, Smolin is 

clear: “This does not contradict the second law [of thermodynamics], only a naïve 

interpretation of it” (225). 

 

In Chapter 18, Smolin describes what would be “horrifying” to him. He says, “I can 

choose to nurture my child in this world, but shouldn’t I care also for the children in other 

worlds because of the bad decisions made by my other selves?” (228). On matters of truth 

rather than ethics, he points out that there is a problem based on there being an infinity of 

worlds; Smolin calls it, the infinite Boltzmannian tragedy (229).  

 

But, there is also the closely related measure problem in quantum cosmology, which 

asks, “Can probabilities apply to infinite occasions?” Smolin says, “After having read and 

listened to the bright people working on [the measure problem in quantum cosmology], 

my view is that it’s not solvable. I prefer to take the fact that quantum mechanics works 

as evidence that we live in a finite universe containing only a single copy of me” (229). 

Smolin makes a decision; but some would decide otherwise. 

 

Smolin says that to avoid the tragedy of an infinite universe we could deny the infinity 

of space, which could lead to a topological problem: if spatial curvature is positive like a 

sphere’s, then for the universe there is only the three dimensional analogue of the two 

dimensional spherical topology; if it’s flat like a plane, then, it’s the analogue of a 

doughnut; if it’s negative, like a saddle, then there are an infinite number of possibilities 

(229-30). 

                                                 
3
 Smolin, Time Reborn, 224. 
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We might, says Smolin, confirm Einstein’s quasi-spherical vision, but it hasn’t 

happened. Independently, we have a strong reason to think the universe is spatially finite. 

An infinitely far boundary would still permit, surprisingly, the crossing of information. 

However, we would have arbitrary choices to make in regard to that information; 

consequently, there would be a violation of Leibniz’s principle of sufficient reason (230), 

which asserts that there is a satisfactory reason for every occurrence. Indeed, Smolin has 

made a proposal that violates the principle of sufficient reason (149, 153); but the 

violation’s benefit, Smolin apparently thought, outweighs the price – the benefit being the 

total unpredictability, probabilistic or non-probabilistic, of a quantized particle’s 

individual outcome; the price being the breakage of sufficient reason. Smolin seems to 

want, as much as possible, not to violate Leibniz’s sufficient reason principle; that leads 

him to prefer a finite unbounded universe over an infinite universe. Of course, Smolin 

postulates space to be different from time. 

 

Smolin says that still leaves us with the possibility of a universe with infinite time, 

which, Smolin says, is “all speculative, because to reason about the far future you have to 

make some big assumptions” (231). Even then, he says, “What happens to the 

universe…depends mostly on the component we know the least about: dark energy” 

(232). If dark energy is the sort of thing that has density, and its density is constant, then 

we live in isolated clusters; the horizon radiation enters; and, due to various factors, we 

have, says Smolin, an “eternal Boltzmannian universe” (233). But, that would yield 

recurrences, and we would get Boltzmannian brains (explained at 211), and thinking that 

we might be Boltzmannian brains would be a “final reductio ad absurdum of the 

Newtonian paradigm” (234; italics original). 

 

But there are ways to avoid discovering Boltzmannian brains: namely, avoiding 

eternally dead universes. Smolin goes through two (234), and then says, “there’s ample 

opportunity for rebirth, since each black hole, as a result of the elimination of its 

singularity, may lead to the birth of a baby universe” (235). And there are cyclic 

possibilities, not black hole births; and there are “bounce[s],” assuming spatial 

homogeneity, within “loop quantum gravity” (235) – “loop quantum gravity” was 

explained (177 and on). Even with spatial in-homogeneity there is a “silver lining:” 

predictions of how important spatial homogeneity would be at a universe’s beginning 

without black or white holes and without gravitational waves – all exposed within Time 

Reborn (69, 205, 69) – which is, Smolin says, what we “see in our universe” (236). Roger 

Penrose has another scenario for a new universe’s birth after an eternity has elapsed 

(237). 

 

However, all this, including Smolin’s final reference to what more than a century old 

Charles Sanders Peirce understood, “laws must evolve to be explained” (239, italics 

removed), is consistent with the surface. Time doesn’t have to be in the Big Bang. Still, 

we want to know, “Must something under the surface, oppose the surface?” We live in 

the 21
st
 century. Then, we need to look for arguments forcing us to choose between 

opposing the surface and matching the surface.  



IZ 10.1, June 2014                                               Wondering                                                     Leonard Angel 

▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬ 

 50  

And Smolin does give arguments. He does so in Chapter 14. Discussions about 

Chapters 17 and 18 provoked the question about surface and subsurface levels. Chapter 

14 seems to be too early. But in two ways it’s not. 

 

First, Chapter 14 is about Einstein, who argued that time is not unidirectional. This 

first way can be doubly recognized from Smolin’s Time Reborn: First, after the death of 

Einstein’s friend, Michele, late in Einstein’s life, Smolin reports that Einstein said in a 

consolation letter to widow Besso, “‘…he has departed from this strange world a little 

ahead of me. That means nothing. People like us, who believe in physics, know that the 

distinction between past, present, and future is only a stubbornly persistent illusion’” 

(88); the second recognition of the first way is in Smolin’s clear coverage of how and 

why Einstein didn’t accept time unidirectionality. (Incidentally, Einstein did accept 

Hermann Minkowski’s spacetime, in which, human-independent “space” is indistinct 

from human-independent “time.”)  

 

The second way that Smolin’s arguments were not presented too early is that they can 

be presented at any time. How, then, could they be presented too early?? 

 

We now look at these arguments.  

 

Smolin says:  

 

the universe is arranged in a way that does indeed pick out a preferred state of rest. 

We know this because when we look around with our telescopes we see the great 

majority of galaxies moving away from us at roughly the same speed in every 

direction. But … someone moving rapidly away from us and into space would see 

those galaxies ahead of her, which she is catching up with, moving slower than those 

behind her. Moreover we have good evidence that … the universe seems to be the 

same when looked at in any direction. From these facts we can deduce that at each 

point in space there will be one special observer who sees the galaxies moving away 

from her at the same speed in every direction.
4
 

 

Smolin also says, “Another way to fix a preferred family of observers is to use the 

cosmic microwave background. These preferred observers see the [cosmic microwave 

background] coming at them at the same temperature from all directions in the sky” (166; 

italics, again, added).  

 

There, are, then, two independent arguments. 

 

The first is based on facts about motions and observations, which, in the 1600s, led to 

Galilean relativity. The problem is that it does not seem that we can deduce – unless 

“deduce” is used so loosely as to be equivalent to induce, the way Arthur Conan Doyle 

used “deduce” in the Sherlock Holmes novels – that there is a preferred observational 

standpoint. Let’s review Smolin’s reasoning. 

                                                 
4
 Smolin, Time Reborn, 166. Italics added. 
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Suppose, unusually, a woman was moving away from us faster than most galaxies, 

since, observationally, most galaxies move away from us at equal speeds, and, suppose 

also that she was catching up to the galaxies ahead of her. Then there would be an 

observer – but not her – who would see most galaxies moving away at equal speeds. The 

observations wouldn’t be hers, for, catching up to galaxies ahead, she wouldn’t see most 

galaxies moving away at equal speeds. But, being consistent with Galilean relativity, it 

might be our observation, for we do see most galaxies moving away from us at equal 

speeds. Smolin shows that Galilean relativity of motion is consistent with preference, but, 

as Smolin, perhaps, despite his usage of “deduce,” knows, premise acceptability assumed, 

preference is not guaranteed. 

 

What, then, of Smolin’s second argument? Now, temperature is average speed, and 

speed is continuous change of position over unit of time, so that speed is, surface-wise, 

not a quantum notion. So, given quantum effects, we are brought back to probabilities, 

and probabilities do not preserve deductions. (The premises might show that probably P, 

but, in the conclusion, P might not be true.) The main point here (being still in discussion 

prior to the not yet posed second question) is that we are not forced to say whether what 

is beneath the surface either opposes or, contrarily, matches, the surface. 

 

In this discussion, unsurprisingly, it can be said, the two Smolin arguments are 

insufficient: “unsurprisingly” because we are looking for an argument that forces a view 

one way or the other. But so far we’ve found nothing that forces an outcome. This is 

consistent with Smolin’s project: its success, he admits, “only time will tell” (251). 

 

There also are references (206, and 205), rare after Chapter 5, to reversibility in 

successful theories after the 1600s. In relation to reversibility, Smolin asked, “how could 

[time asymmetries] arise from time-symmetric laws? [New paragraph:] The answer is 

that the laws act on initial conditions” (206). But, as mentioned earlier, Stenger, 

controversially, has a theory of the Big Bang’s maximal – not minimal – entropy.
5
  

 

Now, we can ask the second question: “Does Time Reborn give any argument that 

forces us to say whether the sub-surface opposes, or, contrarily, matches, the surface?” 

  

Based on material from the last five or so paragraphs, we can answer it, too: “Time 

Reborn doesn’t.”  

 

Now, we move toward the third question, inquiring about the huge history. Thereby, 

we relate to Smolin’s last Chapter of Part II, Chapter 19, “The Future of Time.” The 

history includes many elements: the evolution of rationalism and, what became its 

opponent, empiricism, the use of mathematics in studying nature, the development of 

probabilities, statistical mechanics, quantum theory, relativity theory, the universe’s 

expansion, and physical closure. The third question looks, in a new way, at the materials 

raised in the first and second questions. 

 

                                                 
5
 It would have to have had minimal entropy if it acted on initial conditions. 
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In the ancient world, there was rationalism in Pythagoras-Plato’s views, and there was 

empiricism in Aristotle’s – some would say, Epicurus’s – views. It took two millennia for 

rationalism and empiricism to separate, yet harmonize; Isaac Newton was both a 

rationalist in his laws of motion, and an empiricist in his theory of gravitation. Not only 

did Newton provide mathematics for nature, but also Newton put rationalism and 

empiricism together. Inevitably, Newton’s system had time-reversible formulas. 

Reversibility was our first physical notion against time’s reality. 

 

Then came mathematical probabilities, leading to a statistical theory of changes. A 

review of history seems also to be a review of the four physical theories that go against 

the reality of time. Ian Hacking in The Emergence of Probability, Cambridge UK: 

Cambridge University Press, 1975, shows how, prior to the development of current 

probability, there was a notion of probability (Hacking, 9); his interest is in a theory first 

put forward around 1660, including Blaise Pascal’s; those theories begin our concept of 

mathematical probability; Hacking’s history ends with induction in the 18
th

 century, at 

David Hume’s time. 

 

Boltzmann’s main research time was in the last decades of the 19
th

 century, in which 

neither quantum physics nor full-fledged relativity theory had been developed; 

Boltzmann was working in strictly Newtonian physics, which took space to be different 

from time.
6
 Boltzmann, (incorrectly) took the universe to have been static. But 

Boltzmann postulated the existence of atoms (201), and invisible states, together called 

“the microstate” (196; italics original), so he could figure out the probabilities in how the 

microstate relates to the ordinarily visible state, called the “macrostate” (196; italics 

original).  

 

The analysis of probability counts, and, amateurs, like me, learn here, especially about 

quantum probabilities, which Smolin discussed (77 – 88), including the Wheeler-de Witt 

equations (officially beginning on page 82) toward the end of Part I.  

 

Smolin does talk of the relation between probability and entropy. He says, “You do 

this by making an assumption, which is that all microstates are equally probable… The 

more ways there are to make a macrostate from microstates – that is, the higher the 

entropy of a macrostate – the more likely it is to be realized. The most probable 

macrostate, given that the microstate is random, is called the state of equilibrium” (198). 

At last, “equilibrium” has been explicated. But, possibly deliberately, metaphysical 

versus epistemological perspectives in the development of probability have been left out. 

For that reason, we are unclear about Boltzmann’s position, almost entirely, in the 1800s.  

  

This stimulates our curiosity. Much of what follows in this paragraph repeats earlier 

descriptions. Toward the end of the first chapter of Hacking’s book, Hacking says, “We 

do not ask how some concept of probability became possible. Rather we need to 

understand a quite specific event that occurred around 1660: the emergence of our 

concept of probability” (9; italics original). Hacking states that randomness wasn’t found 

                                                 
6
 In Time Reborn, Boltzmann’s views were often ascribed to him, from page 210 and on a bit, and, 

usually not ascribed to him, fourteen pages earlier and on a bit. 
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till the 1600s; his exploration finishes sometime in the 1700s with David Hume. But, 

obviously, mathematical probability continued long beyond Hume’s day to our own. 

 

“Probability” has a history that built up to what happened in quantum physics, to 

which we’ll get in a moment. But the relation between the notion of probability, 

statistical mechanics, and Einstein’s relativity, is relevant. How it’s relevant is through an 

important point that relies only on special relativity, which, like statistical mechanics, 

didn’t employ gravitation. Of course, we remember that Einstein’s relativity was the third 

of our four physics theories that went against time’s reality. 

 

Here’s the point: Suppose that in special relativity micro-relations begin time’s non-

unidirectionality. We ignore whether that affected general relativity. But Boltzmann’s 

statistical mechanics was against intrinsic time unidirectionality. A few decades after 

Boltzmann’s statistical mechanics, special relativity showed, even if it began in micro-

relations, an apparent refutation of intrinsic unidirectionality of time. (The word 

“intrinsic” is significant.) One way of seeing the importance of Boltzmann’s statistical 

mechanics is to put it historically: Boltzmann’s statistical mechanics was followed by the 

apparent refutation in Einstein’s special relativity of the idea that time is intrinsically 

unidirectional. Looking at what is temporally intrinsic takes us below the surface. So, 

Smolin’s investigation might only be at the surface. 

  

Right through Time Reborn, Smolin exhibits the surface qualities of time. For 

example, early on, he refers to his child (4 and xiii); and, much later, says, “…it is always 

some particular moment” (246).  

 

Surface versus sub-surface was the second question’s topic. But we’re in the middle of 

discussion leading to the third. As background, of the four physics theories I’m aware of 

that go against the reality of time, the fourth theory, as mentioned, is about quantum 

subatomic particles, which both go forward, and, with different features, backward, in 

usual time notions. As mentioned, Time Reborn didn’t specifically discuss this theory; 

but the theory shows that a formula might apply in nature at the microlevel with, e.g., 

electrons and positrons being time-reversed. So all four physical theories are relevant. 

The surface versus subsurface issue, putting it in the second question way, has become 

strengthened.  

 

But, there is shape dynamics, which, Smolin says, is equivalent to general relativity, 

and yet has relativity of size rather than relativity of time (170). However, there could be 

– without pointing to any Smolin non-recognition – a non-operating equivalence in one’s 

ultimate theory. Also, it could operate, so shape dynamics – though there are important 

other factors to be resolved – could help one who is trying to prove time’s being real and 

unidirectional, not timeless and not bi- or multi- directional. 

 

But whether shape dynamics allows time to be reborn, physical closure would be 

unaffected: physics is mathematized and that would continue. That brings in the long 

history. All four physical theories against the reality of time – the reversibility of 

formulas, statistical mechanics, Einsteinian relativity, and particle motions in quantum 
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physics – are not always seen as being in, but can be seen as being in, the evidence for 

physical closure. Given the length of recorded intellectual history, we can pose the third 

question: “Does Smolin see (a) the length of intellectual history, and (b) the way 

statistical mechanics fits into that length?” 

 

We can propose a negative answer to the third question: Smolin worked with 

Boltzmann’s views in the 1800s, but Smolin might have missed what turns out to be of 

most concern, namely, a fully-relativistic quantized universe that expands. Statistical 

mechanics, developed in the late 19
th

 century, is sometimes said to have seen into 

physics’ future. Shape dynamics might help alter the outcome; but there would still be the 

long history.  

 

Nonetheless, we want to find out something close to Smolin’s interest: “Are 

Leibnizian principles adequate to what turned out to be the case in the 20
th

 century?” As 

we’ve seen, Smolin refers to Leibnizian principles; he refers to “sufficient reason” and 

“the identity of indiscernibles.” The latter is, Smolin says, “a consequence” of the former 

(117). There is another view, relationalism, which Smolin refers to, and which is usually 

attributed to Leibniz (116). Leibniz was at least a relationalist about space and time, 

holding that you can’t measure either without, in space or in time, having two things in 

relation to each other. 

 

Leibniz was said to be, as Smolin reminds us, “the smartest person who ever lived” 

(xxvii), but also, was ridiculed by Voltaire in Candide, after the Lisbon Earthquake of the 

mid-1750s. Despite being ridiculed, the second Leibnizian principle – the identity of 

indiscernibles – and relationalism (in a new form) may apply to the world we have found 

to exist.
7
  

 

Now, Smolin, in Chapter 19, says, “…why there is something rather than nothing is 

probably not a question that has an answer – save that, perhaps, to exist is to be in 

relation to other things that exist” (246). Yet there is a large discussion of that question in 

philosophy. That relates to all our questions, too. Further, many of the issues have been 

investigated in a book that came out in 2012, Jim Holt’s Why Does The World Exist? The 

topic’s history spans the range of philosophical records, from Parmenides twenty-four 

hundred years ago or so and earlier thinkers, to Heidegger in the early part of the 20
th

 

century and later thinkers. 

 

Smolin seems to have been wrong when, after indicating the uniqueness of the 

universe, he said, “The universe itself has no relation to anything outside it. The question 

of why [the universe] exists rather than not is beyond the scope of the principle of 

sufficient reason” (246). (In what follows, P of SR means principle of sufficient reason, 

as first fully enunciated by Leibniz.) Why does Smolin seem to have been wrong? 

Because Holt used P of SR in his central argument accounting for material existence, 

which, in Holt’s book, is called “Epistolary Interlude.” More fully, there was a second 

                                                 
7
 By Smolin, the first Leibnizian principle – the principle of sufficient reason – may not, in the past – 

possibly, always – apply to the outcome an individual quantum particle reaches; but so be it; we will, 

anyway, focus on Leibniz’s first principle, as Smolin, quoted in the second paragraph down, does. 
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principle, largely based upon 20
th

 century research, which Holt called “Foundation.” At 

the end of Holt’s “Epistolary Interlude” (Holt, 242), Holt says that if one disagrees with 

his logic then either P of SR or Foundation would be violated, which should interest 

Smolin. Anyway, along usual lines of thinking, Smolin had a problem saying what he 

said about P of SR and material existence. Or did Smolin’s “beyond the scope of” mean 

only that some other principle, or principles, is, or are, needed, like “Foundation”?  

 

Smolin wants not to address a question that he takes to be un-addressable; he wants to 

do something else: propose theories like cosmological natural selection, and the principle 

of precedence, as testable scientific theories “that go beyond the Newtonian paradigm” 

(246).  

 

But we could reason differently from Smolin: Plato (and Pythagoras) thought that 

numbers make nature, so, from the beginning of recorded reasoning in Europe, 

timelessness was thought of as having a role in nature; Smolin was post-Aristotelian yet, 

it appears, he was not much influenced by Christian philosophy; in any case, Smolin 

denies that numbers make nature (see, e.g., 19). Kepler’s closed figures (ellipses) were 

revolutionary, but the openness of Mercury’s orbit figured in justifying Einstein’s general 

relativity (even Einstein referred to it; see Relativity, Einstein, 1916, 15
th

 Edition, Wings: 

NY, 142 – 145); yet, as Smolin noted, the openness of orbits, given epicycles on circles, 

preceded Kepler (18); openness of orbits was universally accepted between Ptolemy and 

Copernicus. (Ptolemy worked much earlier, more than a millennium before Kepler). 

Kepler’s closed figures, then, lasted only a bit more than three centuries.  

 

A few decades after Kepler began our mathematical probability. About two centuries 

later came Boltzmann’s statistical mechanics, which worked better with, than without, 

quantum physics. In quantum physics there could be nothing but probabilities, which 

Smolin recognized (78), before reviewing problems. Boltzmann needed, but didn’t have, 

e.g., the universe’s expansion, which occurred in Einstein’s relativity (without the 

cosmological constant). Of course, Smolin recognized Einstein’s relativity (including 55-

58), and that the universe expands (73–75). And quantum physics is said to have particles 

regarded as going forward, or, regarded differently, backward, in the usual notion of 

time; as mentioned, this signified that formula reversibility could be instantiated in 

nature.  

 

And some material in Time Reborn, too, could be altered. For example, at the end of 

Smolin’s Part I, Smolin talks about Julian Barbour’s notion that there are only snapshot 

moments, and some of them have people with memories; Barbour’s conclusion is that 

time doesn’t happen. Smolin says, “Barbour’s version of timeless quantum cosmology 

offers palpable consolation for our mortality. I can feel it. I wish I could believe it” (87). 

But, some would take Barbour’s view to be believable. Another example: Smolin, 

perhaps legitimately, says that inflation is not required to justify Einstein’s equations 

(132). But, inflation could provide additional support for Einstein’s equations. 

 



IZ 10.1, June 2014                                               Wondering                                                     Leonard Angel 

▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬ 

 56  

We could, then, reason differently from Smolin. Also, the old philosophical position 

about world-skepticism could be revived. That, and – some think – Big Bang’s maximal 

entropy, given Planck size, are important. 

 

Smolin’s book entails that the contrast between the usual human view of time, and the 

thousands of years of scientific history is somehow misguided. The interest of Smolin’s 

book led us to three things, to want to know more about the relation between 

“philosophy” and “science,” to want to know more about the relation between physics’ 

surface and sub-surface levels, and to want to know more about long intellectual history 

in relation to time. 

 

We might wonder, then, about what Smolin’s book entails, and ask, “Is the contrast 

between the ordinary human view that time is unidirectional, and what our huge history 

shows, misguided?” This review shows the grounds for that wondering. 
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