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International Civitas and Canada’s 2012 Budget
Ian Townsend-Gault

Those of us who devote the greater part of our professional lives to working in Asia
have long known that Canada’s international standing, especially in East and Southeast
Asia, has been in steady decline for more than a decade. The federal budget tabled on
March 29, 2012 will do nothing to halt, much less reverse, this trend. Indeed, it could
give it fresh impetus. This is not only undesirable, it is also unnecessary. Such an
outcome serves neither Canada nor the international community as a whole.

The international system, legal or political, depends on engagement. Countries are
obviously heavily engaged where their interests are or may be directly affected. This
obviously leads them to take sides, promoting an initiative or attempting to stand in its
way. But there is such a thing as disinterested or altruistic engagement, playing a role to
promote the general good, as opposed to advocating for one's own country or one's allies.
And if this kind of effort results in a strengthening of the international system, then all
states benefit, always excepting those who put their own (usually short term) self-interest
before any other consideration. Canada’s contributions to the international commonweal
are innumerable. For example, this country is not plagued by landmines: there are
probably none within its borders. But Ottawa played a major role in the adoption of the
convention intended to see a ban on the deployment of these hideous weapons. Neither
the country nor its citizens would be associated in anyone’s mind with the commission of
war crimes, crimes against humanity, and aggression. But Canada played a pivotal role in
the establishment of the International Criminal Court. To use another example, the
claimant states have obviously the greatest stakes in the resolution of the various island
disputes in the waters of East and Southeast Asia. But all coastal states have an interest in
developing the relevant rules of international law promoting maritime cooperation,
insisting on strict interpretation of the rules pertaining to the generation of zones of
jurisdiction in the oceans. Canada has funded a number of initiatives designed to reduce
regional tensions and promote cooperation in its place.

It is for reasons like this that many heard the government’s determination as
expressed in the Budget speech to review Canada's participation in a variety of
international forums with a view to considering whether or not to continue. If that review
is to be conducted as exercises in bean-counting, that is, a demand to see a clear
correlation between an international initiative and Canadian interests, the result could be
devastating. It would be akin to saying that the only countries with an interest in human
rights conventions such as the Convention on the Elimination of all Forms of
Discrimination Against Women are those where there is discrimination against women:
s.15 of the Canadian Charter of Rights and Freedoms ensures that this does not happen
in this country so, this line of reasoning might go, why do we need to be a party to this
Convention and to participate in its operation?
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The answer to this question lies first in the need for a genuine international consensus
on how the rights of minorities are to be protected. Put another way, the situations of
those groups in society which have been traditionally disadvantaged must now receive a
united and international effort aimed at amelioration. Second, the courts of Canada now
draw, to a great extent, on international norms and concepts, as well as the jurisprudence
of other countries (just as they draw on Canada’s). Any move to detach Canada from the
international community would be highly regressive, and scarcely in the national interest.

The Budget also called for cuts to the budget of the Department of Foreign Affairs
and International Trade. This budgetary erosion has been going on since the 1990s and
again, those of us who work extensively abroad know how debilitating this can be for the
staff engaged in Canada's diplomatic missions. It also sends curious signals to foreign
governments. If, for example, the Canadian ambassador arrives at an official reception in
a vehicle very much inferior to that of others, one of two conclusions are likely to be
drawn. First, the government of Canada does not value this ambassador, so why should
we? Alternatively, the government of Canada does not regard our country in sufficient
esteem to equip its diplomats as others do. Can either inference possibly be in Canada's
national interest? You join the club, you play by the rules, unless you can persuade the
majority to change them. I was staying with the ambassador of a small Southeast Asian
country in the mid-1990s when something of a media onslaught targeting what was
perceived to be "high off the hog" diplomats took place (actually rather amusing,
considering the antics I have witnessed on the part of some journalists). There was a
slight atmosphere of despair at what the embassy staffers perceived to be not only a
complete lack of understanding of the circumstances in which they had to work, but also
a rather contemptible inclination to play up to the notion that public servants working
abroad must, by definition, be on some sort of boondoggle. That was the very term the
CBC in Vancouver used to describe a trade visit to Asia by the, then, newly elected NDP
Premier Mike Harcourt when first elected in 1991. No doubt the term was not meant
literally, but it betrayed an attitude of mind which simply has to change.

Long before the 2012 budget, however, there were unmistakable signs that the
Conservative government was prepared, even eager, to view foreign policy from the
standpoint of dogma (one hesitates to dignify it as doctrine), as opposed to a pragmatic
acceptance of the reality of doing business with the rest of the world. The government’s
policy, we were told, was that it should "facilitate transactions." It would not otherwise
become involved: no grand policy strategies of the sort that brought about the Landmines
Convention, or the International Criminal Court. The private sector would make the
running. The trouble is, most of the rest of the world does not view the role of
government in that way at all. In particular, this approach is completely antithetical to
that of the countries of Asia. One can be out of step with one's peers if one is in a position
of strength. Is Canada in this position? The country is far from weak, but not in a position
to dictate the terms of international engagement to the rest of the world. University
teachers are used to hearing the private sector advocate that their institutions would
benefit from being run on sound business principles. But universities are not businesses,
and neither are governments. They cannot be administered properly on the basis of
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abstract rules which take no account of the reality — like it or loathe it — in which they
exist.

It is all very well for politicians to advocate "making do with less", but there comes a
time when less input results in less output. In the University, this would take the form of
cutting courses, programs, or even whole departments. This is not to say that no cow is
too sacred to be sacrificed. But it is one thing to wield the axe to get rid of dead wood,
and quite another to lose a living and breathing and valued part of what the University
was established to provide simply because government won’t fund it (but that
government will, of course, satisfy the demands of other calls on the public purse). If
Canada wants to participate to its fullest extent in the international community, it must
play by the international community's rules, and these do not envisage the role of
government as merely "facilitating transactions." It may be that some in official Ottawa
think that this country might change that, but surely the humiliation over the failure under
Harper to secure that seat on the Security Council suggests otherwise.

And it is perhaps instructive to consider why Canada lost that vote to Portugal.
Generally, I would have thought that the country's transition from engaged international
citizen with a broad spectrum of friends - Ottawa broke ranks with a number of Western
governments in the early 90s by upgrading its diplomatic relations, which had never been
broken, with Hanoi, and Washington does not like its friendship with the government in
Cuba - to a more partisan, self-interested approach would annoy many. And then there
were the somewhat inexplicable decisions which carried a political price, the benefits of
which are rather hard to discern. Shortly after the vote on Security Cancel membership,
someone close to the Prime Minister remarked that it was doubtful that our head of
government was losing any sleep over the matter. Two points: first, he should have been
lying awake at night after night pondering this unmistakable snub, and second, if Canada
didn't care one way or the other, why did it try so hard to lobby for the prize? As they say,
it doesn't compute.

The current Conservative government decided not to support the United Nations
resolution on the rights of indigenous peoples. This annoyed many members of the
international community because the previous (Liberal) government lobbied strongly in
favour of it. Admittedly a new government is not bound by each and every decision or
stance of its predecessor, but there is such a thing as continuity at least in foreign policy,
and in an area where that country has already made a strong commitment.

All too often, Canadians assume that their world vision is more or less that of the rest
of the world. But this is simply not true. [ was once at a symposium (in Canada) where
someone asked a panel their opinion of the "Team Canada" trade missions, very popular
with the government of Jean Chretien (1993-2003). That opinion was none too high
(based on what, one wonders?). I commented from the floor that the opinion of a group of
Canadian academics was more or less irrelevant: these missions were designed to make
an impact on the government and business sectors of the target countries. Surely their
success or failure could only be gauged by consulting those for whom they were
intended, a group which included no one in that room that afternoon.
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Not to be seen in the international community is not to be valued — how could it be
otherwise? Similarly, obvious signs of disengagement or lack of commitment sends
signals which are not difficult to read. Shortly after the devastating natural disasters
struck Japan last year I attended a meeting between security experts from that country
and Canada. Despite being deeply marked by recent events, our guests were engaged,
prepared, and participated fully. This was in contrast to the behaviour of some on the host
side who seemed to find more of interest on their smart phones than the meeting they
were ostensibly attending. They could not have sent a message of less than full
commitment had they not bothered to show up at all. If some of us on the Canadian side
noted this discourteous behaviour, we can only suppose that our guests did likewise, and
drew the appropriate conclusions. It appears that Etiquette 101 is no longer a compulsory
subject in the academies of the Department of National Defence. Another sign of
budgetary exigency? Or can it be that the individuals concerned were not taught how to
behave in gatherings such as this where they were, in a sense, representing their country.

Finally, in his budget speech the Minister of Finance made great play of Canada's
relative financial security amidst international monetary turmoil, and rightly so. And the
cut to the budget of the Canadian International Development Agency, what message was
that intended to send to the world, other than "We are doing very well, thank you, and we
are going to share our largesse with fewer of you than before”? It is as if the Canadian
role in promoting international development and the Millennium Development Goals, in
particular, had never been.
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A Pacific Mystery

Brent Sutherland

On July 21, 1951 a Canadian Pacific Airlines DC-4 left Vancouver's Sea Island
airport for Tokyo at 7:42 PM. At 11:17 the flight's radio operator, Fred Tupper, made a
routine radio as they passed over the Cape Spencer lighthouse in Alaska's panhandle.
When the flight failed to show up for its scheduled refuelling stop at Anchorage a
massive search began which turned up nothing. The sixty years since have revealed
nothing either. Among the missing: Kathleen Moran, 24, a nurse, one of the two
stewardesses. She was to be wed to a young doctor in September. The flight was
captained by Victor Fox, 44, who had begun his flying career in the 1920s by building
light planes alongside eventual Canadian Pacific Airlines president Grant McConachie.
As was typical of trans-oceanic flights in that era, there was a navigator, flight engineer
and radio operator along with co-pilot Bruce Thomson. Aside from the six crew, there
were twenty-six serving and civilian members of the US military and three United
Nations employees on board.

Engaged in the search were twenty-two aircraft from the USAF 10" Rescue
Squadron, the RCAF, three planes from Canadian Pacific Airlines itself, and vessels from
the US Coast Guard and Royal Canadian Navy. For the searchers, this meant making the
most of the twenty hours or so of daylight. Pararescue Jumpers stared at the glacial
whiteness through plastic bubbles in the sides of their aircraft with bloodshot eyes,
knowing that at any time they might have to parachute to the crash site. They grabbed
any chance at sleep they could get, even if that meant napping on the cold bare aluminum
floor of the plane as they transited to and from the search area. The ships searched out
into the open sea and up and down the innumerable straights and sounds of the Alaska
panhandle. They received sporadic reports of floating wreckage that only turned out to be
the usual logs, lost fishing gear, etc., characteristic of Pacific Northwest waters. On the
third day of the search reports came in of faint traces of emergency radio signals. When a
further search revealed nothing, these signals were dismissed as the work of cranks who
were literally cranking the hand-cranked emergency radios of the time. Newspaper
accounts never delve into what would motivate someone in the Alaska wilderness to do
such a thing, but strongly imply that such people existed. The missing flight would have
been equipped with a “Gibson's Girl” emergency radio, familiar to anyone who has seen
the John Wayne film, “Island in the Sky”. The machine had a distinctive curved shape in
order to make it comfortable for the operator to hold it between his knees while cranking.
The “Gibson's Girl” moniker came from the late nineteenth and early twentieth century
drawings of shapely young ladies by commercial artist Charles Gibson - who also has a
drink named after him. One explanation for the mystery signals comes from retired
USAF member Gene Reed, “...Sometime, while attending Radio Maintenance School,
Scott Air Force Base, Illinois, 1952-53, it was mentioned that the 8280 KHz frequency
was dropped, and the sets re-tuned to 8364 KHz... because so many sets had found there
way into the hands of people who could not keep away from the crank, so the change was
made”. In any case reports from even locations unlikely to be anywhere near the crash
site were carefully investigated. Hope was revived again with reports of smoke signals
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seen 15 miles north of Prince Rupert on the twenty-fifth of August. A search in that area
revealed nothing - not surprising given that Prince Rupert is about 300 miles south of
Cape Spencer, and the putative smoke signals were dismissed as a meteorological
anomaly.

The flight was a regular shuttle that Canadian Pacific Airlines flew on behalf of the
United Nations. Leaving three times a week, it transported mostly US military personnel
to occupation duty in Japan and the war in Korea. From August of 1950 to March 1955,
the Canadian Pacific Airlines Korean airlift made 703 return trips and carried over 39,000
passengers. The 30 hour or so flight made refuelling stops at Anchorage and Shemya
Island in the Aleutians. At the time Shemya Island was a locus of cold war intrigue as it
was used to monitor Soviet missile launches in Kamchatka. Finding the three by five mile
Shemya Island in the usually foggy conditions was considered one of the most difficult
parts of the flight. Grant McConachie once joked to a class of Canadian Pacific Airlines
navigators that it wasn't so hard, on a really clear day one could see Shemya from the
northern tip of Vancouver Island! It was a lucrative contract for the, then, fledgling
Canadian Pacific Airlines, and their level of service resulted in the flight becoming so
popular with servicemen that many of the seats ended up being taken by officers and
“high-rated” civilians: while the less well-connected had to find more prosaic means to
get to their duties in Japan and Korea.

The DC-4 that was used on the route was originally developed by Douglas Aircraft
in the late 1930s as a civilian airliner. When the United States entered the Second World
War the DC-4’s production was, at first, discouraged by the US government, who
initially failed to realize its potential as a military transport. Eventually it was realized
that the same long range that was intended for non-stop Chicago to San Francisco flights
made it eminently suitable as a military transport, and Douglas built a total of 1162 as the
C-54 Skymaster. The specific aircraft in question here was from the war-time production
that had been converted to an airliner by Douglas, sold to Pan-Am and then finally
purchased by the upstart Canadian Pacific Airlines. In fact, the post-war period saw such
a glut of surplus aircraft that Douglas only built 78 of these planes after the war. In its
transoceanic airliner mode, the DC-4 was immortalized in yet another John Wayne
aviation epic, “The High and the Mighty”.

The corner of Alaska monitored by the Cape Spencer lighthouse was considered a
graveyard of aircraft. The US Coast Guard radio-men at Cape Spencer spent their one
year tour of duty there monitoring the ships and aircraft in their “corner” of the Alaska
Panhandle, and trying to keep them from coming to grief. The USAF ground crews at
Shemya similarly spent a year at their lonely outpost. Given the uncertainties of
aeronautical navigation at the time and the climate of the area, flight crews depended on
the radio operators at these Alaska outposts to help them find their way across the Pacific.
In fact the search for CPA's missing DC-4 found the wreck of a USAF transport that had
gone missing eighteen months earlier with forty-four men on board, and three plane
crashes occurred in the area during the search. The early fifties were an era when flying
had become routine, but not necessarily the safe routine it is today. Thus the missing
flight was front-page news for only a short time. The summer of 1951 was not a slow
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time for news as the Korean conflict was then heating up, and the fallout from the
defections to the Soviet Union of British intelligence agents Guy Burgess and Donald
McClain had just occurred.

The most prominent passenger on board this flight was Colonel Audley Stephan.
Stephan was the former chair of the finance department at Rutgers University. Japan had
remained in economic disarray during the early part of the post-war occupation partly due
to the fact that the office of the Supreme Commander of the Allies Pacific lacked
economic expertise. Runaway inflation had made everyday life an ordeal. The urban
middle class were often forced to go out into the countryside to barter their family
heirlooms with farmers in return for food. In particular, the degradations of dealing in the
black market for daily sustenance had been a particular humiliation for the usually
orderly Japanese people. The Supreme Commander for the Allied Powers had legalized
the Japanese Communist Party in the spirit of democracy, and here the economic
situation was giving the impression that communism might have some merits. Therefore
President Eisenhower sent his trusted economic adviser Joseph Dodge to Tokyo to help
them devise an economic strategy.

The “Dodge Line” that emerged was comprised of a balanced budget, more efficient
tax collection, and most importantly, a fixed exchange rate. This would set the stage for
one of history's greatest economic revivals. Stephan was there as Dodge's chief academic
adviser. Another scholar on the flight was Glen R. Clausen of Seattle. Fluent in Chinese,
Russian, Japanese and Korean, the exact nature of his mission has never been revealed.
He was a graduate of the grueling U.S. Navy Japanese language school at the University
of Colorado that began shortly after Pearl Harbour. Here, navy men studied Japanese for
up to eighteen hours a day in one of the most grueling language training programs ever
devised. His family would only state that the reason for his trip could not be revealed due
to military secrecy. His secret has now been safe for sixty-one years.

Given that no trace of the plane has been found on land, it is a reasonable assumption
that the plane crashed into the sea. Other flights in the area at the time reported heavy rain
and some icing, but nothing that would lead one to conclude that the weather was
necessarily to blame. The crew was highly experienced and very familiar with the route.
Therefore, as long as the wreck remains undiscovered, any explanation of the
disappearance is pure speculation. The official pronouncement of the Canadian Civilian
Aviation Authority was, "As no traces of the aircraft or its occupants have been found to
date, the cause of the disappearance has not been determined.” Perhaps with modern
techniques like side-scan sonar the wreck could yet be located. However the last efforts at
finding it concluded in September of 1951.
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Iceberg(s) Dead Ahead?
A Century on from the Sinking of the Titanic — Could it Happen Again?

Clive Schofield

April 2012 marked the centenary of the sinking of the RMS Titanic. This event still
resonates as one of the world’s worst maritime disasters. The essentials of Titanic’s
fateful tale are generally well known thanks to the efforts of numerous historians,
novelists and, indeed, film makers, including the highest grossing movie of the Twentieth
Century.' In short, in the late evening of 14 April 1912 the Titanic, whilst on her maiden
voyage from Southampton to New York, struck an iceberg. A little over two and a half
hours later, in the early hours of 15 April, the ship sank, leading to the deaths of 1,523 of
the 2,228 people on board.” The purpose of this article is to reflect on some of the lessons

learned from the Titanic disaster and consider some of the potential challenges that lie
ahead.’

Could it Happen Again?
It just did! Well, almost.

In January 2012 the Italian cruise liner the Costa Concordia struck a rock and
subsequently ran aground off the Tuscan island of Giglio in the Mediterranean Sea and at
least 28 people lost their lives.* Moreover, many more people would in all likelihood
have died had the ship fully capsized, at the time of the accident, instead of listing heavily
and subsequently falling on its side. Only great good fortune (rather than good vessel
design or sound decision-making) seems to have prevented this nightmare scenario from
eventuating. Given all the precedent of the Titanic and a hundred years of progress in
maritime safety, how could such a drastic accident still occur?

In fact, the 100 years subsequent to the loss of the Titanic has been littered with major
shipping casualties. Salient examples include a series of major accidents involving oil
tankers, leading to oil spills with serious environmental as well as economic
consequences. To take just one example from each of the last five decades:

e In March 1967 the supertanker Torrey Canyon was wrecked off the Isles of Scilly as
a result of which approximately 860,000 barrels of oil were spilled into the sea;

' James Cameron’s Titanic grossed in excess of $2 billion, together with 14 Academy Award nominations
and 11 wins, though the present author, he admits, has yet to see it!

2 See, for example, Lloyd’s Register, “Titanic”, Infosheet no.18, revised 16 January 2012, available at,
<http://www.Ir.org/Images/18%20Titanic_tcm155-173529.pdf>.

3 The author was inspired by and is indebted to Dr John Mansell’s address, “100 years since the Titanic —
what has been learnt about maritime safety?”, delivered at the Australian Centre for Ocean Resources and
Security (ANCORYS) at the University of Wollongong on 14 April 2012, which informed the drafting of this
article as indicated in the references.

* «“Costa Concordia Disaster”, BBC News, 8 February 2012, available at
<http://www.bbc.co.uk/news/world-europe-16646686>.
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e In March 1978 the very large crude carrier (VLCC) Amoco Cadiz ran aground off
Brittany and ultimately broke into three and sank, spilling its entire cargo of 1.6
million barrels of oil into the sea;

e In March 1989 the grounding of the Exxon Valdez in Alaska’s Prince William Sound
led to a spill estimated at around 11 million gallons of oil;

e InJanuary 1993 the MV Braer following ran aground off the Shetland Islands and its
entire cargo of 84,700 tonnes of crude oil plus around 1,500 tonnes of heavy bunker
(fuel) oil were dispersed into the sea;

e In November 2002 the Prestige broke up off the coast of northern Spain, releasing the
vast majority of its cargo of 76,972 tonnes of heavy fuel oil into the ocean.’

Unfortunately, the record thus far in the second decade of the twenty-first century does
not offer tremendous reassurance. For example, in October 2011 a cargo vessel, the MV
Rena, ran aground on Astrolabe Reef off Tauranga, northern New Zealand, spilling
around 350 tonnes of heavy fuel oil into the ocean off the Bay of Plenty and in all too
close proximity to the pristine waters and beaches of the Bay of Islands.® In J anuary 2012
the Rena broke apart and sank — an event referred to as New Zealand’s worst
environmental disaster.”

The shipping casualties mentioned above generally involve cargo vessels and tankers
rather than passenger liners. This perhaps reflects the fact that there are far more of the
former types of vessel than cruise liners sailing the world’s oceans. This, in turn, is
indicative of the fundamentally important role that commercial shipping plays in the
functioning of our now thoroughly globalized and interdependent economy. Indeed, in
excess of over 80 per cent of global trade by volume is transported by sea.® Because
merchant vessels have tended to be involved, these accidents have not tended to place
large numbers of lives at risk. This is especially the case given the trend towards
automation and thus the reduction in crew sizes prevalent in the shipping industry.

Nonetheless, these incidents demonstrate with abundant clarity that contemporary vessels
are by no means immune from disaster. Indeed, maritime accidents over the last century
have included some of the most advanced ships of the day, crewed by well qualified and
experienced crews, just as the Titanic was in her own time. The Costa Concordia
accident merely serves to remind us that passenger liners are also potentially at risk. This
is underscored by that fact that, although iconic, the sinking of the Titanic does not
represent the world’s worst maritime disaster in terms of loss of life resulting from the

SAll figures drawn from the Centre for Tankship Excellence (CTX), CTX Casulties Database, available at,
<http://www.c4tx.org/>.

® Morton, J. “Rena: The cover up”, New Zealand Herald, 26 May 2012, available at,
<http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10808610>.

7 Harper, P., Donnell, H, Morton, J., Theunissen, M, Newstalk, Z.B., Davison, | and APNZ, “Rena spill:
‘Tomorrow much worse’”, New Zealand Herald, 11 October 2011, available at,
<http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10758195>.

¥ United Nations Conference on Trade and Development (UNCTAD) (2008), Review of Maritime
Transport 2008 (Geneva: UNCTAD), p.S8.
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sinking of a single vessel in peacetime.” This dubious record was broken much more
recently, in December 1987, when the Philippines passenger ferry MV Doria Paz collided
with an oil tanker, leading to a disastrous fire and sinking costing an estimated 4,047
lives."”

Accidents like that which befell the Costa Concordia are not meant to happen in this day
and age, especially after the century of progress made since Titanic. Yet accidents still
occur. A number of factors account for this continuing problem.

Bigger Ships, Greater Risks?

To an extent, risk in terms of potential loss of life as a result of a maritime disaster can be
viewed as a function of the size of the vessel and how many people she can carry. When
she was built at the Harland and Wolff yard in Belfast,'' the Titanic was the largest ship
in the world at 822 feet (and 9 inches) or 269.1m and a little over 46,000 gross tons (gt).12
As noted above, she was carrying over 2,200 people on board on her first and last
voyage. In fact she could have carried up to 3,547 people so the disaster could have been
significantly worse."

Passenger liners have, however, continued to grow over the last hundred years. This is in
keeping with the trend towards ever-bigger cruise liners which resemble nothing less than
floating cities featuring, among other amenities, shopping malls, swimming pools,
cinemas and casinos as well as multiple bars and restaurants. For example, the 952 foot
(and one inch!), 290.2m, 114,000gt Costa Concordia was carrying 4,234 people (around
3,200 passengers and a thousand crew) when she ran aground.14 Further, the operators of
the Costa Concordia are reportedly set to take delivery of a considerably larger, 5,000-
berth, liner in 2014." Indeed, the largest passenger vessel afloat at the time of writing,
the MS Allure of the Seas, is fully 1,181 feet or 360m long with a gross tonnage of over
225,000 or almost four Titanics rolled into one ship. The Allure of the Seas has the
capacity to accommodate approximately 6,300 passengers together with a crew
numbering almost 2,400 — that is, almost 9,000 people in total.'®

If the loss of the Titanic proved anything it is that no ship is unsinkable. Arguably,
carrying so many ‘eggs in one basket’ inevitably runs greater risks should something go

’ The greatest loss of life resulting from the sinking of a single vessel was the estimated 7,000 (though
some estimates go as high as 9,500) lost when the German liner MV Wilhelm Gustloff was torpedoed by a
Soviet submarine in the Baltic Sea in January 1945. See, for example,
<http://www.shipwreckregistry.com/index6.ht>.

19 See, <http://www.donapaz.com/Article/Home.html>.

' See, <http://www.harland-wolff.com/News.aspx>.

12 See, <http://www.titanicfacts.net/>. See also, <http://www.nmni.com/titanic/>.

" Ibid.

' See note 4.

1> «“Costa Concordia owners unveil giant new cruise ship”, Sydney Morning Herald, 7 May 2012,
<http://www.smh.com.au/travel/travel-news/concordia-owners-unveil-giant-new-cruise-ship-20120507-
1y7v4.html#ixzz1u9hXHm3L>.

'® See Mansell at note 3.
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wrong, in spite of all of the progress on maritime safety and its regulation that has
undoubtedly been made over the last century.

The Human Element

A critical component in most, if not all, of the shipping disasters outlined above, is
human error and even what Mansell terms “the Hubris factor.”'” This was the case for the
Titanic where, in common with practice at the time, the ship was sailing at close to full
speed despite it being night and therefore poor visibility, through waters well known for
the presence of ice. Indeed, she had received six ice warnings prior to striking the iceberg
that eventually sank her.'"® Such flawed decision-making was a key ingredient in the
ensuing disaster.

It is also the case that despite all the advances that have been made in charting,
positioning and sophisticated electronic display systems, mariners still make navigational
errors such as recently occurred with respect to both the Rena and Costa Concordia."’
Additionally the modern technology designed to prevent shipping accidents needs to be
maintained and consulted in order to be effective. For example, the Exxon Valdez was
equipped with asophisticated collision avoidance radar which could have provided
advanced warning of the collision of the ship with the underwater feature (Bligh Reef)
that caused the disaster.”’ However, the system was non-functional and had been for over
a year przi?r to the accident allegedly because it was deemed “too expensive to fix and
operate.”

A further striking example in this vein took place in 2002 when the Royal Navy’s
destroyer HMS Nottingham struck Wolf Rock, a submerged but well-charted feature, off
Lord Howe Island, around 300km off the east coast of Australia. A 160 foot-long gash
was torn in the side of her hull, five compartments were flooded and the ship very nearly
sank. The crew were able to save the vessel but approximately £39 million of damage
was caused, taking a year to repair.”

That an advanced, sophisticated naval vessel with a well trained and highly skilled crew
could have become involved in such an accident indicates strongly that the human
element is near impossible to remove from the equation. Unfortunately, this means that
shipping accidents and casualties are inevitable in the future. Potentially problematically
though, such accidents, as outlined above, may involve bigger ships carrying a much
larger numbers of people than has previously been the case.

Keeping Pace with Technology

"7 Ibid.

18 See, note 12.

19 See, note 6 and “New Zealand Rena ship captain ‘took short cut’”, BBC News, 7 March 2012,
<http://www.bbc.co.uk/news/world-asia-17294213>.

20 Specifically, a Raytheon Collision Avoidance System (RAYCAS) radar.

2 Palast, G., “Court Rewards Exxon for Valdez Oil Spill”, Chicago Tribune (revised), 25 June 2008,
available at, <http://www.gregpalast.com/court-rewards-exxon-for-valdez-oil-spill/>.

22 “Final Farewell for HMS Nottingham”, BBC News, 8 February 2010, available at,
<http://news.bbc.co.uk/local/nottingham/hi/people_and places/history/newsid_8499000/8499001.stm>.
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A further abiding concern is the relationship of advances in technology to regulation. In
particular, the latter’s tendency to be reactive and lag behind the former. In common with
many large ships of her period, Titanic only carried enough lifeboats for around a third of
the people she was able to carry.

As Mansell has noted, one of the ironies of the loss of the Titanic was that she actually
exceeded regulatory requirements in terms of the number of lifeboats she carried (20
rather than the required 16).”> The problem was that the regulations in question, those
contained in Britain’s Merchant Shipping Act of 1894, were modelled on the largest ships
at that time of around 10,000 tons. Accordingly, and unfortunately, the regulations set a
minimum number of boats to be carried on vessels of 10,000 tons and above, rather than
requiring the carriage of lifeboats sufficient for all those aboard. However, progress in
terms of steam turbines and shipping technology since the 1890s had led to ever larger
vessels equipped with more powerful engines to drive them through the sea and, in the
process, significantly outpacing the applicable regulations. Thus, the Titanic was over
four and a half times the size of vessel for which the 1894 regulations were designed.**

In common with many vessels of her time, therefore, Tifanic only carried enough
lifeboats to carry a fraction of those on board. The fact that a number of her lifeboats
were launched only partially full compounded the problem with tragic consequences.”> A
further bitter irony of the Tifanic case is that revised regulations had been agreed upon by
the Board of Trade two months prior to the launch of Titanic but the regulation had yet to
be amended and therefore did not apply to her. The new regulations would have required
the carriage of lifeboats sufficient for all on board.

Arguably analogous considerations still apply today as ship designs evolve. Mansell
illustrates the point by reference to the case of the Star Princess. In 2005 a cigarette butt
thrown over the rail set one side of the ship on fire essentially because of a change in ship
design — the advent of balconies for many cabins. The potential risk associated with the
fact that these balconies and the furniture on them were made of flammable material had
not been appreciated.”” Similarly, the challenges associated with ever larger ships
carrying thousands of passengers and crew, especially in respect of managing the timely
evacuation of many thousands of people in the event of an emergency are also significant
in this context.

An Unchanging Paradigm in Maritime Safety

A noted above, Titanic was the most modern and advanced ship of her day, boasting
multiple compartments divided by bulkheads that were meant to make her extremely
hard, but as it proved, not impossible to sink. In the event of an accident the idea was that
the ship would stay afloat and, in effect, act as its own lifeboat. That idea remains largely
unchanged today. Of course efforts to minimise the chance of ships sinking are not to be

See Mansell, note 3.
** Ibid.

See note 12.

See Mansell, note 3.
7 Ibid.
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derided though the Titanic experience compellingly illustrates the fact that no ship is
unsinkable. Arguably, therefore, this concept is flawed or, at the least, less than
foolproof.

This is why there are international regulations, initially inspired by Titanic, to ensure that,
in the event of an accident, those on board need a means to escape the ship. A very
traditional means of escape remains critical in this regard — lifeboats. International
regulations, through the Safety of Life at Sea (SOLAS) Convention, require that they be
carried to accommodate at least 75 per cent of those on board with life rafts provided for
the remainder. The snag here is that if a ship lists significantly, as for instance occurred in
the case of the Costa Concordia, launching lifeboats on can be extremely hazardous if
not impossible.

Increasingly Perilous Waters

Our desire for unique experiences, pristine environments and remote places is arguably
leading us into increasingly perilous waters. In particular the cruise industry is
increasingly venturing into relatively uncharted waters with the growth of ‘adventure
cruising’, notably in Polar waters. Despite climate change and the general narrative of
melting ice, especially in the Arctic, these waters are inevitably extremely hazardous to
navigate, in particular because of the presence of ice. The potential for disaster has been
well illustrated by the multiple accidents involving cruise ships in Polar waters that have
occurred in recent years. The most alarming among these was that involving the M/S
Explorer in November 2007, which struck an iceberg, capsized and sank. Happily, other
vessels were operating nearby off Peninsula Antarctica and the 154 passengers and crew,
who escaped the sinking ship in lifeboats, were rescued.*®

Arguably, those who escaped the M/S Explorer got lucky. Adventure cruising inevitably
tends towards remote locations and thus waters where there is often poor or non-existent
search and rescue capacity. In the Polar context the quality of charting and positioning
are also concerns. Additionally, those who can afford such cruises tend towards the
senior end of the age spectrum. The potential for large numbers of septuagenarian
survivors to a shipping casualty in Polar waters adrift in open boats beyond the ready
reach of search and rescue services is nightmarish.

Progress and Potential for Disaster

The Secretary-General, Koji Sekimizu, of the International Maritime Organization
(IMO), in his remarks on the centenary of the sinking of the Titanic stated that the
tragedy had prompted crucial progress in terms of maritime safety including the first
version of SOLAS and the foundation of the IMO itself.*’ This is undoubtedly the case

2 See S. Keenan, “The Growth of Arctic cruising”, The Times, 23 November 2007; “Stricken Antarctic
ship evacuated”, BBC News, 24 November 2007, <http://news.bbc.co.uk/2/hi/americas/7108835.stm>;
“Chile completes shipwreck airlift”, BBC News, 25 November 2007,
<http://news.bbc.co.uk/2/hi/americas/7112239.stm>.

% “Titanic Remembered by IMO Secretary-General”, 12 April 2012, available at
<http://www.imo.org/MediaCentre/PressBriefings/Pages/1 1-titanic.aspx>.
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and the Secretary-General of the IMO was also right to salute the “tremendous
improvements” in the safety record of shipping over the last 100 years.*

While major improvements in maritime safety have certainly been achieved, nonetheless,
accidents still occur. In part this stems from the fact that shipping technology continues to
evolve over time. This can lead to unanticipated ‘knock on’ impacts with implications for
shipping safety. Ensuring that that regulation keeps apace of these developments
therefore represents an ongoing and challenging task.

In many cases these incidents can be traced back to the human/hubris factor and are
therefore effectively impossible to eradicate entirely. A particular concern in this regard
is the significant and continuing pressures on the shipping industry to cut costs and
therefore corners with respect to safety. In a sense we are all complicit in this — we rely
on the shipping industry to deliver our goods from the far side of the planet exceedingly
cheaply or we, say, choose an alternative brand of coffee. Similarly, we demand
competitive prices for our leisure options, including cruises.

In this context it is also worth noting that the regulations introduced in the nineteenth
century and thus applicable to the Titanic, limited as they were, were fiercely opposed by
ship owners on the grounds that they represented an unnecessary and unwarranted
constraint on their freedom to conduct their operations as they chose.’’ The pronounced
preference of ship owners for flags of convenience in the present day arguably offers a
contemporary parallel to this behaviour. A key advantage of flags of convenience is that
their use frequently allows ship operators to circumvent safety regulations and avoid the
inconvenience of inspections, all with a view to reducing costs.>

The consequences of this are potentially disastrous — minimal and poorly-paid crews, ill-
maintained ships and skippers under severe pressure to deliver to schedule rather than in
a manner designed to ensure safety. For example, the interim report on the grounding and
subsequent sinking of the Rena found that the accident was in large part caused by the
captain of the vessel taking “a short cut” in order to save time and reach port by a
deadline.”® The fact that the Captain and navigation officer of the Rena were
subsequently jailed for seven months each for their role in the disaster, including their
attempts to cover up their roles in causing the accident by altering the ship’s GPS log and
records in an effort to mislead investigators, is likely to be of scant consolation to the
residents of New Zealand’s affected northern coasts however.**

The observations above should not be taken as a warning against sea borne travel. Far
from it. Taking a cruise or travelling by sea is a remarkably safe mode of transportation.

0 Ibid.

! Ibid.

32 See, for example, International Transport Workers’ Federation, “What are Flags of Convenience”,
available at, <http://www.itfglobal.org/flags-convenience/sub-page.cfm>.

33 “New Zealand Rena ship captain ‘took short cut’’, BBC New Online, 7 March 2012,
<http://www.bbc.co.uk/news/world-asia-17294213>.

3% Ibid. See also, Morton, note 6, and “Two jailed over New Zealand Rena ship disaster”, BBC News, 25
May 2012, <http://www.bbc.co.uk/news/world-asia-18202962>.
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Indeed the risks associated with travelling by sea have been transformed out of all
recognition from the times when to embark on a voyage was a highly uncertain
undertaking. For example, in 1800 it was estimated that a ship was lost every day with an
average of 1,000 seafarers lost off British shores alone every year throughout the
nineteenth century.”> Ships are also fundamental to the functioning of our globalized,
interdependent economy. That said, ships still sink. In large part this is thanks to abiding
factors such as the tension between technology and regulation and the frailties of human
decision making. The chance of disaster on the waves is, however, enhanced, not only by
the fact that ships are growing ever larger such that if an accident occurs it will be of a
different order of scale, but by the significant pressures on the shipping industry and
mariners to deliver to schedule and at minimum cost. While these factors remain, and it is
difficult to envisage them being entirely eliminated, the potential for another Titanic will,
unfortunately, remain.

35 See, Mansell, note 3.
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Hijab Prohibition from a Children’s Rights Perspective
Two Case Studies of France and Switzerland in the European Court of
Human Rights

Shiva Olyaei*

Introduction

The issue of the permissibility of wearing the Islamic headscarf and the legalities
of bans concerning the Hijab in some state run institutions has touched many European
nations. In the majority of cases the central concern has been Hijab’s role as a powerful
religious symbol and its effect in public education. Entering into this discourse have
come the human rights of freedom of religion, the freedom to religious expression and the
rights to education and gender equality, as well as the rights of children: all of which are
enshrined in law in the European Union Convention of Human Rights.

In the last 100 years immigration, conversion, modernization and politicization
have all influenced the growth and development of Islamic practice in the European
region. While this growth has not had a uniform effect on the whole European Union, it
has taken on differing meanings in accordance with the differing political environments.
In order to develop a complex and clarified understanding of the many aspects of the
apparent conflict between rights and values that has arisen out of the headscarf
controversy in Europe, I would like to provide two case reviews of this controversy
through a children’s right perspective in both the National and International law realms.
Dahlab v. Switzerland, the first case, is a case that has been submitted to the European
Court of Human Rights. My second case concerns Hijab prohibition for public school
female students in France.

L. Dahlab v. Switzerland'

The case of Dahlab v Switzerland was submitted to the European Court of Human
Rights after a primary school teacher, Lucia Dahlab, exhausted the available legal
remedies to reclaim her right to wear the Islamic headscarf while working in the Canton
of Geneva in Switzerland. Ms. Dahlab had been employed in the public school system as
a primary teacher for 8 months prior to her conversion to Islam in March of 1990. Shortly
after this date she began to wear the Islamic headscarf to the Chatelaine Primary school
where she worked. For several years from 1991 until May 1995 the applicant's headscarf
remained a non-issue in her workplace, and her direct superiors made no mention of any
concerns regarding it. Yet, quite suddenly in May 1995 the schools inspector for the
district notified the Canton of Geneva Directorate General for Primary Education that Ms.

* Shiva Olyaei is a PhD candidate in the Faculty of Law at the University of British Columbia with an
LL.M degree from the UBC Faculty of Law as well as an M.A degree in International Law from Allameh
Tabatabaei University, Tehran, Iran. Her current PhD project is focused on “hermeneutical, ontological and
epistemological aspects of Islamic jurisprudence from a Muslim feminist perspective” and explores “the
feminist critique of law - whether religious or secular - and its discursive power.”

" Dahlab v. Switzerland, no. 42393/98, [1998] E.C.H.R. [Dahlab]
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Dahlab was wearing the Islamic headscarf while on duty and added to his report that this
practice had not led to any complaints by students or parents.

On August 23, 1996 a ruling was issued by the Director General of Primary
Education stating Ms. Dahlab should remove her headscarf during the exercise of her
teaching duties. Upon finding little satisfaction in regards to this matter in Swiss courts
Ms. Dahlab made a plea to European Court of Human Rights (ECtHR here and after).
The court considered the Director General’s assertion that the headscarf “Constituted an
obvious means of identification imposed by a teacher on her pupils, especially in a
public, secular education system.” As evidence was given that the impugned order had
interfered with the appellant’s ability to find employment within her profession, the
further consideration of gender issues was brought into the case.” Ms. Dahlab entered the
fact that as a Muslim woman she was asked to choose between practicing her religion and
finding employment within the public school system.* She established that this state run
system had a virtual monopoly on schools with private schools being rare in
Switzerland.” She also argued that no such barriers to the teaching profession existed for
Muslim men.® In support of this argument she offered Article 14 of the European
Convention on Human Rights - Prohibition of discrimination; “The enjoyment of the
rights and freedoms set forth in this convention shall be secured without discrimination
on any ground such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority, property, birth or other
status.”

The Swiss Federal Court stated the opinion that “the wearing of the Islamic
headscarf failed to convey the ideals of gender equality and tolerance to pupils as it
applied only to women.” In this manner the issue of gender equality was focused back
upon the tenets of the Islamic religion and away from any responsibility on the part of the
state to accommodate the needs of Muslim women. In assessing the validity of this
complaint the court applied ‘the margin of appreciation’. This concept permeated all of
the considerations of the case regarding national law, necessity, neutrality, public safety
and interests, and discrimination. The concept of ‘margin of appreciation’ is designed to
permit certain flexibility in the interpretation of law and its intended meanings. As it is
impossible for law makers to predict every possible application of a law this provides that
so long as laws infer the intentions or needs of the state and a basis for jurisprudence they
can be applied to a wider range of cases. The ECtHR found that Swiss laws adequately
provided a general notion of its intentions to maintain a secular school system. Thus it
granted the state a wide ‘margin of appreciation”” and declared the case to be

? Ibid. para A.1

* Ibid. para B.1

“Ibid

*Ibid

®Ibid

7 The concept of ‘margin of appreciation’ is designed to permit certain flexibility in the interpretation of
law and its intended meanings. As it is impossible for law makers to predict every possible application of a
law this provides that so long as laws infer the intentions or needs of the state and a basis for jurisprudence
they can be applied to a wider range of cases. For example in the Dahlab case the state could not have been
expected to foresee the possible specifics of the case i.e. the wearing of a headscarf in a state school, when
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inadmissible.

II. France

Since 1989, there has been an ongoing controversy throughout France regarding
the Islamic headscarf® or veil.” This debate began in the 1989-1990 school year and
persisted until March 2004, when legislation was enacted banning headscarves in all state
schools. French law no. 2004- 228 of 15 March 2004, with respect to the principle of
‘laicite,” reads as follows: “In public schools, the wearing of symbols or dress by which
the students ostensibly manifest religious membership is prohibited. The school rules
must confirm that disciplinary procedures are preceded by dialogue with the student.”'’

In 2000 the Conseil d'Etat recommended that state school teachers should refrain
from wearing the headscarf in schools and was successful in limiting teacher’s rights in
this manner.'' This concern was also at the forefront of the September 2005 decision of
the United Nations Commission on Human Rights to assign its Special Rapportuer, Asma
Jahangir, to visit France where she assessed the headscarf ban in 2005. She found that in
regards to employment by the state, factors such as religion could not be considered but
that ultimately a person, upon being hired as a civil servant, for example as a teacher,
would then be expected to appear neutral. This rule had been applied to teachers in
France who were already barred from wearing religious symbols, such as the Islamic
headscarf, during the performance of their duties at the time that the religious symbols
ban for students came into effect.'?

These new laws extending the ban on religious insignias for students were the
culmination of the recommendations of a special investigatory commission, which
President Jacques Chirac appointed in July 2003 to look into ‘the application of the
principle of secularism.” To lead this commission President Chirac appointed an
immigration expert, Bernard Stasi.”” The conclusions of this commission were widely
publicized for their efforts to create a new understanding in regards to the assimilation of
the country’s growing minority population in consideration of the principle of laicite and
its value in French society.

Allegations of discrimination in the application of the law were made by The

drafting the constitution, thus it is expected only to provide a general notion of its intentions for example to
maintain a secular school system. The ‘margin of appreciation’ is the basis to permit the consideration of
this specific case in the light of the possible interpretations of a more general law. The full affect of the
court's thorough application of this concept to the case will be seen in its judgment.

8 Foulard, French

? Voile, French

' Eva Brems, “Above children's heads the headscarf controversy in European schools from the perspective
of children's rights” (2006) 14:2 The Int’lJ. children's Rts. 119.n. 5 [Brems, “above children’s head”]

" Tbid at 119-120

'2 Asma Jahangir, Civil and Political Rights, Including the Question of Religious Intolerance, Addendum 2,
E/CN.4/2006/5/Add.4, (2006) para 38-43 [Jahangir]

'3 COMMISSION DE REFLEXION SUR L’APPLICATION DU PRINCIPE DE LAICITE DANS LA
REPUBLIQUE, (11 December 2003; report by Bernard Stasi)

'* Thomas Elaine R., Keeping Identity at a distance: Explaining France's new legal restrictions on the
Islamic Headscarf, Ethnic and Racial Studies, Vol. 29, No. 2, March 2006, 237-259, pp237-238
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International Helsinki Federation for Human Rights (IHF) on account of the fact that the
ban held greater consequences for young Muslim women that for other groups. To this
effect it stated that: “It is not at the discretion of a state to determine which manifestations
are legitimate as long as they do not violate other people’s basic human rights or do not
endanger public health safety or morals, as defined by international law.”"?

The CRC Committee voiced the opinion that the state should review the law with
considerations to the European Union Convention's Rights of Children and that the ban
constituted an infringement on their right to education. Special Rapporteur, Asma
Jahangir, in her statement, expressed the opinion that the ban’s effect fell
disproportionately upon Muslims. She understood the intention of the law to protect those
who may be abused via pressure from family and community to cover but also addressed
the fact that it was harmful to those who freely choose to. However, she noted that many
women's groups who lobbied for the Islamic headscarf to be banned in schools as a
religious symbol, also argued that the covering of a woman's hair is not a religious duty
in Islam. Ms. Jahangir further feared that the excess of interest in the matter of Islamic
headscarves in schools had also led to problems for Muslims outside the education
system. This included the capacity of the ban to, in the long term, propel young Muslim
women toward fundamentalism due to their anger over the mistreatment of their faith in
their formative years.'®

Ms. Jahangir reinforced the child's right to education and felt that the government
needed to educate schools, and in fact French citizens at large, regarding the right to
manifest religion in order to protect against discrimination that may have occurred and to
assist those who have been victimized.'” The Special Rapportuer’s assessment of the ban
was due in part to her ability to look more closely at the ban's effects and the possible
outcomes that a general aura of discrimination could lead to as opposed to considering
only a tight grouping of case-laws, with preference to national interpretations.'®

I11. Approaching the case from a children’s rights perspective

The Muslim headscarf controversy is a multidimensional phenomenon. This
phenomenon crosscuts various categories such as religion, creed, class and race in many
countries, particularly the European states. The headscarf controversy also engages
various strata of society such as university students, government employees, public
elementary school teachers and students in an ongoing debate regarding its extensive
prohibition by European states. Among all these social strata affected by this controversy,
a closer look at the situation of elementary school children compels me to further my
extrapolations into the children’s rights discourse and the undeniably important analysis
of the relationship between children, their family’s faith and the role of the public
education. I also would like to provide some insights from the UN Convention on
Children’s Rights (CRC) in my analysis.

15 Krassmir, Kanev, “Muslim Religious Freedom in the OSCE area after September 11, 2001 (2004)15:4
Helsinki Monitor 233 at236

' Jahangir, supra note 12, para 101-102

"7 Ibid, para 103

'8 Brems, Above children’s head, supra note 10 at 127
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For the purpose of this article, I would like to refer to the case of Dahlab v.
Switzerland which was brought to the attention of ECtHR. In this case the court made
several references to the effect of the headscarf upon the children whom the appellant
taught. In addition to the state authorities’ concern that Ms. Dahlab’s headscarf is a
symbol of adherence to a particular faith, it may also have a proselytizing effect on
children’s young minds. The court also expressed concerns that the headscarf was
inconsistent with the ideals of equality and tolerance that teachers should relay to their
students.'” Therefore, a number of elementary school teachers have been systematically
targeted for wearing the Hijab and were prevented from pursuing their career as long as
their choice of attire was in accordance with the Islamic dress code. Also relevant is the
case of France, in which the public education system attempted to address the rights of
children by prohibiting headscarves in the classroom while failing to address the needs of
those students who freely chose to wear the hijab and other forms of religious insignias.
Muslim female students were being forbidden to wear their apparent religious insignias,
along with other students who affiliate with faiths such as Judaism and Christianity.
Although anti-Semitism arguments raised a considerable controversy around the issue of
the headscarf and interpreted it as an interference with the rights of Jewish students to
feel safe and secure in school, the ban simultaneously violates their right to religious
attire.

It appears that the common denominator between these headscarf prohibitions for
both Elementary school teachers and students was to protect the rights of the children as
attendees of the public school system and to create a safe and secure learning
environment for them so that children’s awareness would remained untouched and intact.
However, it is not surprising to encounter such approaches toward women, and in this
case female children, in the name of protecting one of the most vulnerable groups
throughout history, up until and including the modern era.

For this reason, the United Nations was compelled to accommodate variety of
measures™ in order to protect women’s®' and children’s rights. The UN also provided a
series of standards for life outlined in the Conventions on the Rights of the Child* to
include them as a member of the human family, which entered into force on September
2" 1990. The CRC is inspired by the Universal Declaration of Human Rights™ and its
international covenants®* which “proclaimed and agreed that everyone is entitled to all
the rights and freedoms set forth therein, without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or social origin,

" Dahlab, supra note 1 at 9.

20 See e.g., The Geneva Declaration of the rights of the Child (1924); The Declaration of the Rights of the
Child (1959).

2l Convention on the Elimination of All Forms of Discrimination against Women, 1979, UN.T.S.

22 Convention on the Rights of the Child, 20 November 2 September 1990, U.N.T.S., online:
<http://www.unhchr.ch/html/menu3/b/k2crc.htm>. [CRC]

2 Universal Declaration of Human Rights, 10 December 1948, U.N.T.S., online:
<http://www.un.org/Overview/rights.html>..

2 International Covenant on Civil and Political Rights, 1967, Arts 23-24; International Covenant on
Economic, Social and Cultural Rights, 1967, Art. 10.
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roperty, birth or other status.”® In addition, the CRC paid special attention to
property p P

psychological and intellectual aspects of the child’s life, while encompassing their
physical and other such related needs at the same time.

The children involved in headscarf prohibitions and their subsequent expulsions
were comprised of two major groups: Female Muslim students attending public schools
in France. These students are either manifesting their faith by adhering to the Islamic
dress code and enjoying their human rights to freedom of religion and religious
expression or being forced to conform to mandatory Islamic dress. The other group
includes elementary school children who have a teacher dressed in hijab in Switzerland
while the students and their parents may not necessarily belong to a faith group or belong
to a belief different from Islam. In both cases, western liberal democracies such as
France, Switzerland and even Germany strongly reacted toward the Muslim headscarf.
These countries implemented punitive measures to protect the child’s consciousness from
the imposition of any belief systems either through their parents or their teachers in order
to provide a safe and secure environment where they can manifest and shape their own
convictions. In my view, this response from state authorities towards their female
nationals’ dress choice is problematic because it was a continuation of the colonial
discourse by perpetuating the ‘Us’ vs. ‘Them’ syndrome that pushes for further
marginalization of minorities, especially Muslim women and children into the periphery.

Looking from CRC’s perspective, this Convention offers two significant articles
that can perhaps shed some light on my analysis. Article 13 (1) of CRC states that:

The child shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all
kinds, regardless of frontiers, either orally, in writing or in print, in the
form of art, or through any other media of the child's choice.

In this statement, the CRC reserved a right for children to freely express and receive
different ideas from different sources of information. This freedom is ensured and
supported at article 14(1) which asserts: “States Parties shall respect the right of the child
to freedom of thought, conscience and religion.” While these articles recognize specific
rights for children regardless of their age category, they also emphasize the spirit of
pluralism, diversity and tolerance among children. In order to promote such values, the
CRC, in its 12(1) article, calls for states to “... assure to the child who is capable of
forming his or her own views, the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in accordance with the
age and maturity of the child.” It also expands the duties of member states in article 14(2)
to “... respect the rights and duties of the parents and, when applicable, legal guardians,
to provide direction to the child in the exercise of his or her right in a manner consistent
with the evolving capacities of the child.”

A glimpse at the CRC proves that the juxtaposition of pluralism, neutrality and
tolerance with wearing the Islamic headscarf means that Muslim students’ religious
expression in the public school environment is feasible and such compatibility needs to
be approached with a fresh look. The CRC also acknowledges and even encourages the

» CRC, supra note 22 at preamble.
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rights of the parents to belong to one faith group or another, while at the same time
encouraging their children to partake in the rituals of that faith. Moreover, children are
considered free to impart and receive different ideas from a variety of sources, including
the education system which should allow a wide range of teachers and instructors to be
involved. However, the CRC limited this free flow of exchange in order to stand against
inordinate and anarchical environments for children in article 13(2):

The exercise of this right may be subject to certain restrictions, but these
shall only be such as are provided by law and are necessary: (a) For
respect of the rights or reputations of others; or (b) For the protection of
national security or of public order (ordre public), or of public health or
morals.

Similar to the European Convention of Human Rights, these freedoms are subject to
limitations as prescribed by law and necessary for public safety and order.”® These
barriers may result in having the affect of a double edge sword. On one hand, they
safeguard the consciences of prospective European generations considered as sacred and
therefore protected from any bias toward any race, religion or creed. On the other hand,
the barriers can create a situation in which the “margin of appreciation™’ overshadows
the majority of cases by applying limitations that are considered as ‘prescribed by law.’

As a result, such barriers will act as a means of rationalizing political agendas of
some European states following the militant secular approach. Although the CRC
promotes State Parties to “take all appropriate legislative, administrative, social and
educational measures to protect the child from all forms of physical or mental violence,
injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including
sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has
the care of the child” in paragraph one of article 19, there are ongoing concerns about
political authorities who may ignore or misinterpret the limitations placed on those
abovementioned freedoms. Furthermore, the decision to ban the headscarf by these
countries clearly contradicts article 29 (2) of the CRC, which suggests that no part of
article 28 or 29 should be used in a manner which interferes with the liberty of
individuals who are part of the educational institution. Article 28 prominently discuss the
responsibility of the states to recognize the right of the child to education on the basis of
equal opportunity and take all appropriate measures to ensure that school discipline is
ordered in a manner consistent with the child's human dignity.

Article 29 (1) also sheds light on state parties’ responsibility to direct children’s
education in the ways in which their personality, talents and their mental and physical
abilities reach their fullest potential, albeit these developments should be congruent with
their human rights and fundamental freedoms that are enshrined in the charter of United
Nations. Article 29(1) places emphasis on the pivotal role of respect for children’s
parents and his or her cultural identity, language and values with respect to the countries
they live in or may originate from. In section d of article 29(1), the CRC asserts that the

 Ibid, Art 14 (3).
" See supra note 7
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state should focus on “ the preparation of the child for responsible life in a free society, in
the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all
peoples, ethnic, national and religious groups and persons of indigenous origin”. In article
30 of the CRC, States are required to recognize the rights of the children who belong to
ethnic, religious or linguistic minorities. The article asserts that “a child belonging to
such a minority or who is indigenous shall not be denied the right, in community with
other members of his or her group, to enjoy his or her own culture, to profess and practice
his or her own religion, or to use his or her own language.”

IV. Critical analysis of children’s rights in the Head-scarf controversy

The headscarf controversy began as a simple local issue which could hardly
qualify as national news and eventually transformed to an event that overwhelmed the
media all around the world. It was also perceived as a significant threat to immigrants and
minorities in some European Union member states, since they are a group that are already
marginalized in both the social and economical realms. Therefore, the issue of the role of
religion in public education heightened, as was evident in both the academic and public
space. Considering these circumstances, I believe that much needed contextual
engagement regarding a better understanding of the historical and political underpinnings
of this issue would prove to be highly beneficial.

In Switzerland, several regulations were passed to ensure a secular environment in
the Swiss education system, such as the federal Constitution enacted on May 29, 1874.
Article 27.3 of the federal Constitution states: “It shall be possible for members of all
faiths to attend state schools without being affected in any way in their freedom of
conscience or belief.” The Canton of Geneva furthered this legal concept in its November
6, 1940 Public Education Act in section 6 providing that: “The public education system
shall ensure that the political and religious beliefs of pupils and parents are respected.”
These rules present corroborative evidence that even though these state Acts preceded the
CRC, they align with one of its basic underlying principles, tolerance for religious
beliefs. However, the elementary school teacher in the canton of Geneva was required to
remove her ostensible religious insignia during her time in the school environment, in
order to protect the children’s conscience and respect for the convictions of others

Bearing this in mind, two questions arise from this situation. How did Ms.
Dahlab’s hijab affect the students’ consciences and did it interfere with their freedom? It
appears that the students were free to maintain their beliefs, since her presence as a
Muslim teacher did not limit the students’ abilities to think and decide for themselves.
Based on reports as well as her character, it is reported that she never spoke to her
students about her faith. Moreover, she firmly declined discussing the topic, when it arose
after the students came to the realization that the headscarf was affiliated to their
teacher’s religion. In this case her choice of attire and the subsequent questions raised by
children were portrayed as a means of proselytizing.

The term proselytizing is defined as 1. To induce someone to convert to one's own
religious faith and 2. To induce someone to join one's own political party”® or to espouse

2 American Heritage Dictionary in English Language, 4™ ed., s.v. “proselytize”.
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one's doctrine or referred to try to persuade someone to change their religious or political
beliefs or their way of living to your own.”’ In response to such an allegation against Ms.
Dahlab, suffice it to say that she made no efforts whatsoever to discuss her religious
beliefs with her students and always took care to avoid providing such information,
particularly when students on various occasions did ask regarding the headscarf; she
made references to aesthetics and personal comfort regarding the weather. Thus it was
apparent that she avoided conveying the message that she belonged to the faith, which is
different from the conviction of the majority that she was promoting pupils to convert to
her religion. As such, it is evident that the title of ‘proselytizer’ fails to square with her
behavior, especially as a ‘lay person’.

In the Dahlab case, the state’s use of the Swiss law stating that “...all civil
servants must be lay persons...” is an example of a law that was designed specifically to
apply to Christian teachers who should refrain from holding out any sense of
denominational authority over students. It was not intended to prevent teachers from
having religious beliefs, only to prevent them from teaching religion or being officially
associated with a specific Church. Unfortunately, this law was used by the Swiss to argue
that Ms. Dahlab should not wear the Islamic headscarf while teaching. When the
definition of lay person as offered by the Cambridge dictionary “someone who is part of a
religious organization but who is not paid or specially trained™' is considered, it is clear
that she was indeed a lay person and that the judgement that she did not meet this
requirement due to her headscarf is the result of the biased labeling of her scarf. It
appears that an ill-informed concept of religious dress has been taken to mean that if an
individual wears clothing specific to their religion it is the equivalent of a Catholic priest
or nun’s specific uniform or traditional garb and that therefore the individual should be
assumed to be a member of some religious authority. This understanding of religious
dress stems from a historical Christian standpoint and not from the informed view that is
necessary to qualify it as neutral.

Accordingly, Dahlab’s head scarf was also labeled as ‘harm’ for ‘public safety’ in
Switzerland. Although, it is hard to imagine that a mere headscarf could cause physical
‘harm’ to any one, it was construed to cause ‘harm’ to the minds of young children whose
conscience and freedom of religion was deemed to be under threat. It was never proven
that any ‘harm’ resulted from Ms. Dahlab’s actions or that ‘public safety’ was
jeopardized. When I earlier noted the public order, health or moral issues mentioned in
paragraph 2 of article 9, it was found that France and Switzerland experienced public
order problems as a result of the headscarf ban and the ensuing controversy. The main
tenet at issue for the European Court of Human Rights in paragraph 2 of article 9 was to
prevent such acts of harm. However, this article really failed to address more serious
women’s issues such as: rape, forced underage marriage, forced marriage and marital
rape, human sacrifice, murder, rioting, forced conversions, the unsafe burning of
property, medical procedures done without consent and etc. These are actual physically

* Cambridge Advanced Learner’s Dictionary, s.v. “proselytize”.

% Dahlab, supra note 1 at A.3. .

3! Cambridge Dictionary, online: <http://dictionary.cambridge.org/define.asp?key=45079&dict=CALD>
accessed date (12 January 2007), s.v. “lay person”.
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harmful actions that have been undertaken in the name of religion throughout history and
today: these are imminent threats to human life, health and freedoms. However, to equate
the headscarf and the need for a law to ban it with these considerations is a grave injustice
and a significant abuse in the fundamental application of this law.

By examining the historical and political circumstances of the countries involved
in the hijab debate, I found that, in France, religious fundamentalism was a concern. The
Special Rapportuer wisely linked the headscarf bans to a possible future increase in
fundamentalism, and although it is important to note in that at least one girl, Sohane
Benzein,”> was killed for reportedly refusing to wear a headscarf, it was also an
exceptional event. The country took this experience as a threat to public safety. However,
it 1s unlikely that the headscarf ban in schools would have prevented this death which
occurred outside the school environment and in the housing project where the girl lived.
France’s agenda was also sought to protect women’s rights for those women and children
who wish to be free from the veil: yet the ban can be enforced at the expense of those
who choose the veil. Therefore, I believe, educating parents, guardians and spouses not to
forcefully require their wives and daughters to be veiled can contribute a great deal to
improving women’s status. Such people could in fact be charged and jailed for domestic
abuse if the woman in question reported to police that her covering was a product of
force. In such cases family violence issues should be considered and women’s rights
could be protected under the laws, effectively combating against all means of violation
and discrimination against women and children.

In addition, rising anti-Semitism was considered a risk to public safety by the
French government: however there is no evidence that the ban of religious symbols was
able to halt this and, indeed if anything, it may have provoked tensions further.
Ultimately such bans may have given some students who wished to be unidentifiable as
Jews or Muslims protection in school, and liberal policies may have similarly achieved
this goal. Yet, students could still identify one another by ethnic origin, first language,
name etc. Moreover, children are exposed to a far greater ‘harm’ caused by a lack of
diversity in their public education system. It is pertinent to mention that Muslim students
might infer that a strictly Christian and irreligious environment in the school system may
ultimately lead to feelings of inadequacy or unacceptability in their school environment,
and this i1s a real ‘harm’ causing identity development challenges for both the students
and their parents. Research by Moruzzi suggests that, “immigrant Children, and the
children of immigrants, often find themselves caught between two competing sets of
cultural constructions, out of which they must fashion a workable identity that will permit
them to traverse between two often antagonistic communities, two discourses.”> Perhaps
such struggles in a non homogeneous environment could result in physical and mental
‘harms’ for these children.

In this case, the headscarf ban appeared ill equipped to vindicate students’
freedom of consciousness, and the right of a child to be exposed to diversity has been

32 For example Sohane Benzain was burned alive by her brothers for refusing to wear veil in public school
3 Norma Claire Mouruzzi, “A Problem with Headscarves: Contemporary Complexities of Political and
Social Identity” (1994) 22:4, Political Theory, 653 at 663 [Mouruzzi]
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vastly impeded by state authorities and the court. It is true that all children in different
ages have a right to be educated in a neutral environment according to state law, but, in
the Dahlab case, one image of a properly dressed student is selected and the rest of the
students are enforced to conform to the chosen paradigm as a so-called neutral strategy.
This neutral strategy can be challenged by arguing that while the presence of the religious
insignia can be considered as a marker, “the absence, is also a marker.... as going
bareheade}gl may be seen as an overtly Christian practice.... in a dominantly Christian
country.”

The ECtHR also failed to consider another consequence regarding the lack of
diversity in the school environment. In a diverse and neutral school system, all types of
teachers can be seen: i.e. Muslim, Christian or Jewish. In an environment that solely
promotes Christian or Jewish images of teachers, this may result in pupils thinking that
only non-Muslims can become teachers since Islam and Muslim teachers are not
welcomed in their education system. In addition, it may convey a message that Muslims
are not intelligent and hence not capable of the great responsibility of being teachers. In
the Dahlab case, the court failed to address the equal risk that the pupils may infer second
class ci‘giszenship upon Muslim women as they appeared to be absent from the education
system.

Along with the message that the headscarf prohibition brings for both Muslim and
non-Muslim students, one should consider the perpetuation of racism in the depth of
students’ minds, which the court failed to consider as another potential ‘harm’. In fact,
the image of one Muslim teacher among the hegemonic Judeo-Christian image of other
teachers is not a threat to the conscience of children compared to the threat of promoting
exclusivity and false homogeneity and discouraging diversity and tolerance.’® It is true
that “by accepting expression of various identities among the teachers, the public school
would express its own tolerance for pluralism and by that also give the pupils a better
chance to develop tolerance for difference, like the UN Convention on the Rights of the
Child calls for.”*” Therefore, states have the responsibility to not only tolerate diversity,
but to adequately educate their citizens to consider the differences between themselves,

 Ibid at 664.

3 For example an Afghan refugee who adopted German nationality, was judged by the court in Germany
that because of wearing headscarf, “ she does not posses the required capacities for the job, since in the
capacity requirement religious freedom is subordinate to the duty of neutrality, in order to protect the
religious freedom of parents and pupils.” Brems, Diversity, supra note at 123.

3% See e.g. “ In its critique of the attempts of certain German states (Bundeslander) to prohibit Muslim
public school teachers from wearing headscarves, the UN Committee on the Rights of the Child expressed
this point in the following way: The committee (...) is concerned at laws currently under discussion in
some Lander aiming at banning school teachers wearing headscarves in public schools because it does not
contribute to the child’s understanding of the right to freedom of religion and to the development of an
attitude of tolerance, as promoted in the aims of article 29 of the Convention.
(CRC/C/15/Add.226,30.01.2004)”, Plesner, supra note 22 , n.15.

37 Ingvill Thorson Plesner, “The European Court of Human Rights between Fundamentalist and Liberal
Secularism” ( paper presented to the Islamic head scarf controversy and the Future of Freedom of Religion
or Belief Seminar, Strasbourg, France 28-30, July 2005) at 8-9.
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and form their own personal decisions without imposing it upon others.*® For example,
according to Dutch law, “the headscarf issue is not treated as a matter of religious
freedom but rather as a matter of nondiscrimination™’as veils in Dutch public education
were reportedly unproblematic and hardly resulted in any discomfort. Looking at this
issue from another angle, reports show that some religious schools may have also
suffered from a profound lack of diversity. Stereotypes, fanaticism and lack of tolerance
are the threatening elements which put these particular schools in the same category in
which secular schools can be placed and it leads me to conclude that at some point,
secular fundamentalism does not jeopardize the human rights principles of freedom of
religious expression and fruitful diversity any more than religious fundamentalism has.

The Islamic dress code prohibition in public schools also showed disrespect for
parents and students, while the lack of complaints about Ms. Dahlab’s hijab suggested
that no one was offended or felt disrespected by her mere presence as a visible Muslim.
Surprisingly, the state’s response to the fact that no comments or complaints had been
lodged was that the parents’ silence did not mean they were unaffected. It determined that
those who may have taken up an issue with the headscarf may have simply been avoiding
a disturbance and waiting for authorities to respond. For me, to take silence to be a
dissenting opinion over that of consent is unacceptable. It appears that people are more
1ike1y4;[)0 say something when they are offended, than when something is not an issue for
them.

The question that comes to my mind at this point is, “does the state aim to create
‘harmony’?” Is the ‘harmony’ considered an ultimate solution to respect parents’ and
pupils’ convictions? Both in France and Switzerland, states do not even offer that other
efforts to maintain ‘harmony’ have been tried and failed. Does Ms. Dahlab’s headscarf
directly affect the ‘harmony’ parents expected from the education system? In the Dahlab
case, as a teacher in an all French school girls, the ‘harmony’ could have been resolved
by school rules that any student or teacher who wore the hijab and was directly causing
disruption through proselytization, fundamentalism or placing pressure upon others could
then be forced to remove their headscarf? Thus, this remedy allows peaceful students to
act according to their free will as an appropriate response. Ms. Dahlab could have been
asked to refrain from providing answers regarding religion, as she did, and could have
been asked that her coverings be modern and widely available in local stores, as Ms.
Dahlab's were. The state could have interviewed and/or polled parents in the school to
better assess the affect that the headscarf may or may not have had on them, instead of
making assumptions.

3 Talal Asad, “Reflections on Laicite and the public Sphere”, (2005) 5:3 Social Science Research Council:
Items and Issues [Asad].

** Brems, Eva, “Diversity in the classroom: The headscarf controversy in European schools” (2006) 3/:1
Peace and change 117, n.10 at 124 [Brems “Diversity”]

* For example, A French teacher called Djamila left her job after parents complained that a women in veils
was not a good role model for little girls. She asked for a week off to think this over, and then offered to
compromise by wearing a high rolled collar and her scarf, “just some thing to cover my neck and hair”, but
the complaints continued and she had to quit as cited in Jane Kramer, “The Letter from Europe, Taking the
Veil: How public schools in France became the Battleground in a culture war”, The New Yorker: Fact, (22
November 2004).
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France was one of the countries in which the headscarf controversy created a very
provocative situation. There was a significant failure on the part of French officials to act
upon the primary threat to the rights of women and children which occurred in the form
of domestic violence. The proven reports on children’s abuse,41 in some cases in France,
would illustrate how the headscarf ban has failed to facilitate the safety and security of
children in their affected communities. Although the Stasi commission** meticulously
studied girls who wore headscarves in France and looked at their true intentions, it failed
to equally consider those who did not wear scarves. In this manner they overlooked the
possibility that there could exist a group of girls within the state education system who
desired to wear scarves, but chose not to, due to safety and security concerns related to its
wearing.* Headscarf prohibition has really “touched on only the surface of France’s
problems...even some of the Stasi commission members complained that, of the twenty-
six proposals in their report, many addressing significant social and economic inequities
that Muslims in France face, only the one about headscarves was actually adopted [since]
there was a rush to implement.”* France’s historical records indicate that this country
had a good reputation dealing with Jewish and Christian students as the “French school
week runs through part of Saturday, and the only full day of rest on the weekend is
Sunday. That practice is a happy compromise of the religious and the secular.”® Yet one
can imagine a difficult implication being inferred when “[one’s] religion is other than
Christiar}f6 in which case the secular school week may seem very much religiously
defined”

Conclusion

Overall, the rights of children from all faiths, as well as those belonging to
different races and ethnicities need to be vindicated in a variety of social environments. In
Ireland, an Ombudsman was established for children in order to provide them with
specific services and provide an appropriate support for them. “The establishment of that
office is in recognition of the need for an independent person to act as an advocate for
children in promoting their welfare and rights reflecting the emerging consensus that
children can be holders of certain rights which can be enforceable in law.”*’
Organizational actors such as ombudsmen can significantly contribute to the effective
protection of children’s rights since they are independent and thus unaffected by political
and governmental biases.

The ombudsman may investigate a complaint made by or on behalf of a child ...
gives directions to the school board of management in regard to remedying the
matter [which is] the subject of the appeal. That appeal may be initiated by the

*! See supra note 33

2 Abdulali Bazargan, “Wearing of the veil” online: <http://www.bazargan.com/abdolali/main3.html >.
(accssed date: 10 April 2007)

* Asad, supra note 38.

# Kramer, supra note 40.

* Mouruzzi, supra note 33 at 664.

“ Ibid.

*" Dympna Glendenning, “The Ombudsman for children: an analysis of the Irish model as it relates to
recognized schools”, (2004) 16:2-3, Education and the Law at 133.
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Ombudsman or by a child, a family member or by a person having a professional
relationship or other appropriate relationship with the child.*®

Concerning the headscarf ban in France, an independent organization could
investigate why the hijab prohibition by the French government has priority over the
everyday reality of racism that needs to be the focus of attention. Such a system can
vindicate Muslim school girls’ rights on a case by case basis in order to provide an equal
opportunity for different tastes and different schools of thoughts amongst pupils, their
parents and teachers rather than imposing generalized prohibitions upon them. Moreover,
the system should not force Muslim students to submit to one particular form of tutelage,
namely that of the modern and the secular. Their rights need to be protected even from
governments, which nowadays play more significant roles in the children’s education
system in comparison with their parents. In fact, “[a]sking school girls in France to
remove their veil inside the classroom or the school is precisely turning their affirmative
veil into a traditional/patriarchal veil that can be removed inside the private space. It is
forcing them into categories that deny their autonomy.”* In this case, the weakness of
the education system in providing adequate and appropriate supporting agents is clear. In
fact, such systems can enable the independent supporting system to closely communicate
with children and be involved with their emotional challenges, including their identity
development process and possible crisis within this process. They can also assist them in
their efforts to achieve independence and autonomous judgment as well as promoting the
spirit of multiculturalism and acceptance rather than mere tolerance. In my view,
independent support systems for children can resist those punitive rules that are
ultimately aimed at cleaning up the consequence of the problem rather than solving its
violent origins as a socio-legal harassment to the right of the child and thereby possibly
correct such failures in the secular education system. Finally, I believe we should keep
the doors open on the veil discourse and continue our further dialogue and let it evolve
like a morphing document, like a dynamic energy which goes beyond the dominant
understanding of selthood.

48 77
1bid at 138.
* Dawn Lyon, & Debora Spini, “Unveiling the headscarf debate” (2004) 12:3 Fem Legal Stud. 333, at 344.
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Sovereignty’s Missing Moral Imperative
C.G. Bateman

...this generation must persevere in the effort necessary to add its stone to the
building that rises to the greater good of humanity.
N. Politis, La Justice Internationale, 1924

Introductory Comments

1. The following research claims that the theoretical construct of sovereignty was not
only expropriated by the Christian religion out of ancient religious beliefs — shared with
them by both Jewish and Muslim traditions — but, perhaps more importantly for modern
policy considerations, that it always insisted on a positive moral imperative being placed
on the person or body executing it in practice. Further below I will discuss some
traditional understandings of theoretical sovereignty and comment on how they interact
with my claim. Before beginning, though, I offer a hermeneutical warning to the reader —
and using this derivative of the word ‘hermeneutic,’ that thunderous and often misused
word, may be permitted here since sovereignty itself is a word that was taken directly
from religious writings and belief." This author recognizes the difficulty of taking on a
historical idea which inures as much controversy as sovereignty — not least because of the
highly charged emotional reactions which inure for invested bureaucrats, politicians,
lawyers, and even academics who treasure a particular historical interpretation of its
evolution and/or practice. It may appear, at times, that these stakeholders will do anything
in their power to protect what they see as “their” Western history and interpretation of it.

Paul Valéry sternly rebuked this kind of ideological drunkenness writing:

History is the most dangerous product which the chemistry of the mind has
concocted. Its properties are well known. It produces dreams and drunkenness. It fills
people with false memories, exaggerates their reactions, exacerbates old grievances,
torments them in their repose, and encourages either a delirium of grandeur or a
delusion of persecution. It makes whole nations bitter, arrogant, insufferable, and
vainglorious.”

" Vide infra

* Paul Valéry, Regards sur le Monde Actuel & autres essays, nouvelle edition revue at augmentée
(Paris: Librairie Gallimard, 1945), 43. L Histoire est le produit le plus dangereux que la chimie de
L’intellect ait élaboré. Ses properties sont bien connues. Il fait réver, il enivre les peoples, leur engender de
faux souvenirs, exagere leurs reflexes, entretient leurs vielles plaies, les tourmente dans leur repos, les
conduit au délire des grandeurs ou a celui de la persecution, et rend les nations ameres, superbes,
insupportables et vaines. English translation: History is the most dangerous product which the chemistry of
the mind has concocted. Its properties are well known. It produces dreams and drunkenness. It fills people
with false memories, exaggerates their reactions, exacerbates old grievances, torments them in their repose,
and encourages either a delirium of grandeur or a delusion of persecution. It makes whole nations bitter,
arrogant (sic), insufferable, and vainglorious. Paul Valéry, Regards sur le Monde Actuel (Paris, 1949), p.
43, as in David Hackett Fischer, Historians’ Fallacies: Towards a Logic of Historical Thought (New York:
Harper Torchbooks, 1970), 307-308.
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Valéry goes on to note that “History justifies what we want. She teaches nothing
rigorously, because it contains everything, and gives examples of everything.” Yet there
is the rub, because history — as if it was not evidentially problematic enough — comes with
examples which suit diverse interpretations of many historical questions. If, as Valéry
writes, history is not capable of being rigorous, perhaps we can at least hope that those in
the historical theory-making business ought to be. To this end, the bottom line in
sovereignty theorizing ought to take account of two important facts: first, that it is the
practitioners, policy makers, and readers/citizens* who are the affective judges and juries
on what theory be adopted and put into practice; second, and more importantly, that it
will ultimately be citizens within nation states who are affected most pointedly by these
theories in praxis. With this in mind, it should then be reasonable to insist that historical
processes and personages, at least what we can infer about them from the source
documents, should not lead us inexorably to any kind of fait accompli about what
sovereignty has to mean.

2. Documented history, for better or worse, is a written legacy left to everyone, and
only a confused mind would insist otherwise. While it is true that no one person has any
more claim to a history — the source documents of history — than anyone else, it should
matter to us how an idea like sovereignty is used and how it gets applied — especially in
our world full of diverse nations, nationalities, and the seemingly perennial and
concomitant conflict which affects some of them. Empirical sovereignty, or the practice
of it, involves life and death issues for citizens who are affected by the decisions of
governing bodies: whether they are local, national, or international. Does anyone doubt
that General Shwe’s practice of internal sovereignty during the Cyclone Nargis crisis had
an impact on Burmese citizens that was of a life and death nature? Of course, they
tragically were of that nature. But where does that leave theories on sovereignty?

3. Sovereignty theory only becomes a life and death issue when it crosses the Rubicon
into application. In this sense, sovereignty theory is very important. If so, we must set
aside any self-appointed guardians of the word, often heady on the fumes of their
smoldering structural fictions, and insure that the explanations and definitions that are
given for sovereignty are both equitable and functional. I suggest that it is necessary to
take Valéry’s rebuke seriously and by so doing warn ourselves off of any pre-conceived
ideas of what sovereignty “needs” to mean. Like the General Semantics school taught us
so well, beginning with Alfred Korzybski in 1933, “[t]he map is not the territory it
represents...;”> and later in the hands of S.I. Hayakawa, “[t]he symbol is NOT the thing
symbolized; the word is NOT the thing; the map is NOT the territory it stands for.”

3 Paul Valéry, Regards sur le Monde Actuel & autres essays, 1945, 43. [1]'Histoire justifie ce que I'on
veut. Elle n'enseigne rigoureusemnet rien, car elle contient tout, et donne des exemples de tout.

* In the sense that once read, the data will impinge on the cognitive processes of people’s minds as they
further construct or de-construct their world views. In other words, non-practioners and non-policy-making
types can have a profound effect on the attitudes and beliefs of their fellow citizens.

> Alfred Korzybski, Science and Sanity: An Introduction to Non-Aristotelian Systems and General
Semantics, fourth ed. (Lakeville, Connecticut: The International Non-Aristotelian Library Publishing
Company, 1933; 1958), 58.

®S.1. Hayakawa, Language in Thought and Action (New York: Harcourt, Brace and Company, 1941;
1949), 31. Hayakawa takes “the map is not the territory” directly from the first person to bring General
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“Sovereignty” is a word; it is not, nor can it be, actual sovereignty. Sovereignty is a
symbol for the thing symbolized, not the thing symbolized. What empirical sovereignty is
for our modern world, what is has become in practice, are the many tendrils of state
governments, both internally and externally, and their concomitant actions and affects in
relation to citizens and other states, respectively. As a theoretical construct, though,
sovereignty is more precarious and uncertain.

4. Commentators on sovereignty from Jean Bodin to F.H. Hinsley have given us maps
of what they understood sovereignty’s territory, if you will, to look like. They are not
giving us sovereignty itself, but only ideas which they insist add up to a satisfactory
working definition of a theory of sovereignty. Those who analyze the theories of Bodin
and Hinsley in their writings, then, are giving us maps of maps about sovereignty. With
sovereignty’s ever more diversified and uncertain theoretical trajectories, we are
abstracting the idea so far from the purposes for which a theory of sovereignty can be
justified that it becomes unclear who the actual shareholders are. In the following paper I
suggest that unless theoretical sovereignty can be meaningfully connected to its
epistemological roots, wherein the citizen’s protection and benefit is the body around
which all other incidental considerations orbit, that our investigations into its true nature
are near meaningless gestures reflecting, rather, what given interests think it ought to be.
In other words, if the well being of citizens is not the central focus of sovereignty theories
in praxis, nothing should be, and a more appropriate word for what passes as sovereignty
should replace it.

Some Historically Situated Notions about Sovereignty

O Enlil, the lord who decides destinies, whose commands cannot be altered, who makes my
sovereignty magnificent...
King Hammurabi, Code of Hammurabi (18" c. B.C.E.)

... el Te TNG AOXNG KAl TteL TG TMOAEWS, KAl O HAxNg éxwonoay, €v 1) 6 Pwpog

anédavev....
Zonaras 7,3. Dio’s Roman History

5. Let us begin by briefly looking at some historical examples of what sovereignty
might have meant in the context of history. Clearly, from this statement of Hammurabi, to
have authority and power was something only based on the “decision” of his god. What is
interesting is that 3300 years later, Jean Bodin would say essentially the same thing about

Semantics into the main stream of academia, Alfred Korzybski: Alfred Korzybski, Science and Sanity: An
Introduction to Non-Aristotelian Systems and General Semantics, fourth ed. (Lakeville, Connecticut: The
International Non-Aristotelian Library Publishing Company, 1933; 1958). Korzybski, in turn, apparently
[p. 247] took the mapping idea from E.T. Bell, Numerology (Baltimore: The Williams & Wilkins company,
1933). Another theory which borrows heavily from this comes from sociologist Edward T. Hall, who
suggested the idea of Extension Transference (ET) in which an extension is confused with the process
intended: Edward T. Hall, Beyond Culture (Garden City, New York: Anchor Books, 1977), 28-29. Hall
does mention Korzybski and Wendell Johnson and predecessors of his who had a similar idea first and
were the founders of semantics.
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sovereignty and his God.” What we can say with certainty about this nexus is that
although the modern translator of the ancient Akkadian text of Hammurabi puts the word
in his mouth, it was not until we reach Bodin that the word sovereignty was abstracted
from theology and placed at the feet of kings. Notice again, though, how this ancient
Babylonian King, who bequeathed history with one of the first known written codes of
law, was specific to mention in his code exactly who it was who underwrote the
sovereignty, and importantly, for his own legitimacy, who executed it.

6. Almost one millennium after Hammurabi, as indicated above, in the eighth century,
we learn from the historian Zonaras that “sovereignty® or ultimate authority, specifically
the question of who should wield such, was the cause of Remus’ death at the hands of his
twin brother Romulus.” It seems that in the minds of the two founding brothers of Rome,
ultimate authority could not rest in the hands of both and thus it ultimately rested with
one. Yet Rome’s history shows that such a monarchial arrangement was unsatisfactory to
many, and in time kings were replaced with a republican scheme, which was, itself,
subsequently vanquished by an imperial system of governance. I note here, though, that
sovereign authority in all these circumstances, devolved as it had on various
arrangements of interested parties, never wholly moved beyond the class and religious
interests which characterized the lives of its executors. In other words, from Hammurabi
to Hadrian, and even on past to the Hapsburgs, the only affective benefactor of
sovereignty was, at least in theory,' the deity. In societies where religion was the
fundamental framework of daily life for all classes,'' rulers, for the sake of legitimacy,
had to acknowledge that it was the God or ‘the gods’ who had bequeathed their
sovereignty. In this context sovereignty was never aggregately or individually understood
as solely attached to either the will or skill of personages, it came from the deity.

Words, Meanings, and Dominion

7. The key question I have asked here is whether “sovereignty”, along with its
terminological forbears such as authority and dominion, consisted of a moral element
alongside its substantive definition of an ability to “rule” over a given body of people and
territory. The further back one goes in the history of authority/sovereignty as an idea, the
more this moral component seems to show up. I will briefly review some key historical
ideas we could fairly associate with sovereignty.

" Vide infra.

8 a&oxnc in the Greek can mean first place, headship, authority, etc. The Analytical Greek Lexicon
(New York: Harper & Brothers; London: Samuel Bagster and Sons, 1870, 1983), 53.

? [Romulus and Remus disputed] about the sovereignty and the city, and they got into a conflict in
which Remus was killed.” Zonaras 7,3, Dio’s Roman History, trans. Earnest Cary (London: William
Heinemann, 1914), Book I, 17.

' Theory, meaning, for instance during the Middle Ages, if a king had to justify his rule the pope and
bishops would do so on behalf of God. Theory here obviously cannot refer to theories on sovereignty,
which did not appear until well after the turn of the first millennium.

""" Augustine, Concerning The City of God against the Pagans, trans. Henry Bettenson (London:
Penguin, 1984), 4.11, 149-152; see chapter four of City of God generally for similar evidences of the role of
gods in the lives of Romans. See also, A.D. Lee, Traditional Religions, The Cambridge Companion to the
Age of Constantine, ed. Noel Lenski (New York: Cambridge University Press, 2006); Keith Hopkins, 4
World Full of Gods: Pagans, Jews and Christians in the Roman Empire (London: Weidenfeld & Nicolson,
1999); Michael Lipka, Roman Gods: A Conceptual Approach (Leiden: Brill, 2009).
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8. The basic idea first arises with the Greek philosophers of the classical period. It
then is imported into Roman ideology, then into the Catholic world view, and finally to
European political theorists in the Early Modern and Modern period. The theory behind
the development of sovereignty as an idea begins, like almost every other idea in Western
thinking, with Greece’s three foremost philosophers: Socrates (469-399 B.C.E.), Plato
(427-347 B.C.E.), and Aristotle (384-322 B.C.E.). For all three, their inquiry in to the
best of all possible governance options was consumed with the desire for justifiable and
efficient sovereignty, and they blatantly jettisoned the clumsy tyrannies of flawed
oligarchy, pure democracy, and all anarchies in favour of a system which represented, if
not the peoples wishes, then certainly their best interests. The “right to rule” here also
necessitated a “right” rule. Cicero (106-43 B.C.E.), as well, repeated Plato’s desire for the
best of all possible outcomes in his own Republic, and he could reasonably be counted
among those who saw things in terms of highest “good” or utility. The ideas of Plato
were then co-opted by Saint Augustine (354-450 C.E.) via Cicero’s writings into the
doctrine of the Catholic Church, and ideas which had begun with the Greeks, such as
“just war” and the role of rulers’ vis-a-vis the state, were fashioned to fit Augustine’s
particular Christian world view.'?

Socrates and Plato

The safest general characterization of the European philosophical tradition is that it
consists of a series of footnotes to Plato.
Alfred North Whitehead, Process and Reality

9. I think the most important thing to keep in mind when considering the influence of
Plato and Socrates'® on the history of political ideas and ideologies is the notion that true
justice is a state of affairs wherein everyone in the polis works at the task which they are
most suited to."* In his famous dialogue with Glaucon and other interlocutors in Plato’s
Republic, Socrates concludes that each citizen ought to commit themselves to the task in
their community which their character most suited them for.'> Socrates espouses this
notion primarily because he is trying to lay out a formula for the ideal republic, the ideal

"2 See James L. Cook, “ “With whom he was in a state of just war...”: A Review of the Just War
Tradition,” Word & World 24.1 (2004): 50; Stevenson, William R. Jr. Christian Love and Just War: Moral
Paradox and Political Life in St. Augustine and His Modern Interpreters (Mercer University Press: Macon,
1987); John Langan, “The Elements of St. Augustine’s Just War Theory,” The Ethics of St. Augustine, ed.
William S. Babcock (Scholars Press: Atlanta, 1991); etc.

¥ Socrates is the main character in most of the dialogues of Plato. Plato was a student of Socrates and
scholars have never been able to say with final authority how much of Plato’s writings were the ideas of
Socrates and which were merely those of Plato from the mouth of Socrates. See, for instance, Gregory
Vlastos, Socrates: Ironist and Moral Philosopher (Cambridge: Cambridge University Press, 1991), 45-80. I
refer, in this paper, to the ideas and recommendations of Socrates, vis-a-vis Plato, since that is the way
Plato presented them, as the ideas of Socrates. Furthermore, both Aristotle and Cicero answer Socrates in
their writings, but of course they are answering Socrates in Plato, often not even mentioning the latter. I
have chosen not to break rank with such an ancient tradition.

' Plato, The Republic, trans. Tom Griffith, ed. G.R.F. Ferrari, in Cambridge Texts in the History of
Political Thought, eds. Raymond Geuss and Quentin Skinner (Cambridge: Cambridge University Press,
2000), 4.433a-433b, 127.

'3 Plato, The Republic, 2000, 4.433a-433b, 127.
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state, if you will. Socrates is careful to separate the different characters of people into
different tasks for the benefit of the city, for instance giving people with a more
rudimentary character the more menial tasks, and those of a higher character the
important tasks. In this way, Socrates is really instituting an unveiled system of class
whereby order and functionality are the goals. He separates citizens into one of three
classes: commercial, auxiliary, and the decision-makers.'® The citizens in the commercial
class do the farming, the trades, and all of the daily work which is required by the needs
of any given polis. The citizens of the auxiliary are essentially the military class, who
guard the city and enforce the rules of the “decision-makers”. Lastly, these decision-
makers, referred to as ‘philosopher kings,’ are those of the highest character who make
decisions for the rest of the demos. According to Socrates, it is only to these latter figures
that sovereign rule and the guardianship of state sovereignty could ever be entrusted.

10. For Plato’s Socrates, sovereignty, or the power to rule, would, ideally, only rest in
the hands of those few who had the character and training to manage it.

There is no end to suffering, Glaucon, for our cities, and none, I suspect, for the
human race, unless either philosophers become kings in our cities, or the people who
are now called kings and rulers become, in the truest and most complete sense of the
word, philosophers — unless there is this amalgamation of political power and
philosophy, with all those people whose inclination is to pursue one or other
exclusively being forcibly prevented from doing so. Otherwise there is not the
remotest chance of the political arrangements we have described coming about — to
the extent that they can — or seeing the light of day.'’

Socrates also understood most of humankind as being under a fundamental deception
about what was good for them."® It is this fact which gives impetus to his prescriptions for
the ideal state, and how that state should be ruled. Importantly for this discussion of
sovereignty, the idea of humans as debilitated and misguided beings implies the need for
deliberate governance, which ends up coloring every vision of sovereign rule from
Aristotle to Hobbes.

' Plato, The Republic, 2000, 4.440e-441a, 137.
"7 Plato, The Republic, 2000, 5.473d-473e, 175.
'8 Plato, The Republic, 2000, 7.514a-515a, 220. The classic Cave Metaphor is here apropos, humans in
chains in need of a special person to come down and bring them up towards the sunlight of the “good.”:
Socrates: ‘Picture human beings living in some sort of underground cave dwelling, with an entrance
which is long, as wide as the cave, and open to the light. Here they live, from earliest childhood, with
their legs and necks in chains, so that they have to stay where they are, looking only ahead of them,
prevented by the chains from turning their heads. They have light from a distant fire, which is burning
behind them and above them. Between the fire and the prisoners, at a higher level than them, is a path
along which you must picture a low wall that has been built, like the screen which hides people when
they are giving a puppet show, and above which they make the puppets appear.’
Glaucon: ‘Yes, I can picture that,” he said.
S: ‘Picture also, along the length of the wall, people carrying all sorts of implements which project
above it, and statues of people, and animals made of stone and wood and all kinds of materials. As
you’d expect, some of the people carrying the objects are speaking, while others are silent.’
G: A strange picture. And strange prisoners.
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11. The implicit inference that might fairly be made about Socrates’ teaching is that
such weighty political power should only be awarded those citizens who kept the best
interests of the state as a whole as their raison d’étre. The all important consideration for
this Greek philosopher was capacity. If men and women were the best candidates to lead,
they should be compelled to do so. By this reasoning, state sovereignty would only rest in
the hands of those disciplined enough to control the power that was concomitant with
their rule. Besides bare efficiencys, it is clear that Socrates, as well as Aristotle after him,
was aiming his prescriptions so as to cause people to arrive as close to the “good” as they
possibly could. Hence, there seems implicit in Socrates’ strictures for the capacity to rule,
a moral and deeply prescriptive element at its heart. For Socrates, it is not enough that
kings or oligarchs, or even citizens, wield the largest share of political power in their
states, it is whether that sovereign power is the product of the “good”. As to the
fountainhead of this notion of “good,” like many of the theorists who ended up weighing
in on sovereignty after Socrates, he appealed to God."

Aristotle

"Exetd’ amogiav ti 0el T KUQLOV elvat THNETOAEWS.
Aristotle, Politics

12. As this comment from Aristotle suggests,”’ who or what, exactly, should hold the
sovereign power over a city or state is not something which was altogether clear, even
during his lifetime in the fourth century B.C.E. While Socrates’ dialogues with
interlocutors sketch sovereignty in an implicit way, Aristotle discusses the subject
explicitly. In Aristotle’s Politics, he engages in a discussion about the various systems of
governance then in existence, and makes suggestions as to what might be the most
efficient method. The topic of sovereignty comes up a number of times and I will briefly
discuss his usage of the word to better clarify where he saw its appropriate locus.

13. The word in Greek which Aristotle uses for sovereignty is kUolov (kurion). The
meaning of this Greek word is ‘to have power or authority over people’.?' So the question
Aristotle is really asking is ‘who should have authority over the people in a city or state?’
In a very fundamental way, Aristotle first comments on sovereignty as something which
aims at some good*” and vests in the city or state itself.” Yet Aristotle’s major

" Plato, The Republic, 2000, 10.597d, 316; 2.379a, 64; 2.379¢-379d, 64.

2 Aristotle, Politics, trans. H. Rackham, The Loeb Classical Library, eds. T.E. Page et. al. (London:
William Heinemann, 1950), 3.6.1, 219: “But it is a matter of question what ought to be the sovereign power
in the state.”

! Henry George Liddell and Robert Scott, compilers, A Greek-English Lexicon, rev. Henry Stuart
Jones (Oxford: Clarendon Press, 1925), 1013.

2 Aristotle, Politics, trans. Ernest Barker, rev. R. F. Stalley (Oxford: Oxford University Press, 1995),
7.2, 257. The task of a good lawgiver is to see how any city or race of men or society with which he is
concerned, may share in a good life and in whatever form of happiness is available to them. See also
Aristotle, Politics, 7.13, 281. The best constituted city is the city which possesses the greatest possibility of
achieving happiness.

2 Aristotle, Politics, trans. Ernest Barker, rev. R. F. Stalley (Oxford: Oxford University Press, 1995),
Book 1.1, 7. Observation shows us, first, that every city [polis] is a species of association, and, secondly,
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contribution to the idea of political authority was to suggest moving beyond the bounds
of trained citizenry set by Socrates to suggest that the law should be the foundation upon
which ideal governance might rest.

[There is] one conclusion above all others. Rightly constituted laws should be [the
final] sovereign; but rulers, whether one or many, should be sovereign in those
matters on which law is unable, owing to the difficulty of framing general rules for all
contingencies, to make an exact pronouncement. But what rightly constituted laws
ought to be is a matter that is not yet clear; and here we are still confronted by the
difficulty stated at the end of the previous chapter. Laws must be good or bad, just or
unjust in the same way as the constitutions to which they belong. The one clear fact is
that laws must be laid down in accordance with constitutions; and if this is the case, it
follows that laws which are in accordance with right constitutions must necessarily be
just, and laws which are in accordance with perverted constitutions must be unjust.**

When considering the major revolutionary constitutional projects of, for instance, France,
England, and the United States, over the last three hundred years, it is remarkable how
they all seem to adhere relatively closely to this set of recommendations based on a
compromise between laws and ruler which was proposed over two millennia ago.
Beginning with the modern period, at the end of the era of religion’s dominance over the
political and legal affairs of Europe, and coming right into our own day, this idea from
Aristotle that law should be cast in accordance with a just constitution and that only in
cases wherein the law cannot address matters should a ruler/court be able to intervene, is
strikingly familiar to most models of governance now operating in the western world.
The question could then be put, though, whether the West has, in adopting the pre-
eminence of law, forgotten the notion of good?

Dominion and Sovereignty in Ancient Scriptures

14. The word “sovereignty”, appears in the Jewish Scriptures only seven times, and
only in the books of the prophets Daniel and Micah.”> The book of Daniel, appearing just
after the age of the aforementioned philosophers and just before the Christian era, cites
the Aramaic/Chaldean word which is now translated as sovereignty to be ZGHJQ'?\{J! which

that all associations come into being for the sake of some good — for all men do all their acts with a view to
achieving something which is in their view, a good. It is clear therefore that all associations aim at some
good, and that the particular association which is the most sovereign of all, and includes all the rest, will
pursue this aim most, and will thus be directed to the most sovereign of all goods. This most sovereign and
inclusive association is the city [or polis], as it is called, or the political association.
** Aristotle, Politics, 3.11, 111-112.
* Examples would include Daniel 4.3:
His kingdom is an everlasting kingdom,
and his sovereignty is from generation to generation; and Micah 4.8:
And you, O tower of the flock,
hill of daughter Zion,
to you it shall come,
the former dominion shall come,
the sovereignty of daughter Jerusalem.
® The NIV Interlinear Hebrew English Old Testament, ed. John R. Kohlenberger III, vol. 4 Isaiah —
Malachi (Grand Rapids: Zondervan, 1985), 450.
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translates “and Dominion of Him” from a passage which reads in English, “his
sovereignty is from generation to generation.”®’ The root word is 2207w and is defined as
“to rule, have dominion or power over.”*’ Essentially what this means is that the
Aramaic/Chaldean translator is treating the idea of “dominion over” as meaning what
they believe the English word “sovereignty” to mean. There is one necessary caveat here:
it is God who is the holder of the sovereignty. Let us ask ourselves right away here: are
today’s nation states in any way similar to a supernatural entity of which all religions
agree that, by definition, is the only one of whom none greater can be conceived?*” In
other words, if God is the holder and sometimes benefactor of this ancient example of
“sovereignty”, should we expect nation states to be able to successfully navigate what
was originally an attribute of God? If anyone wants to pretend historical continuity with
sovereignty’s evolutionary nexus of meanings, they will be faced with the predicament
that what we call sovereignty as an idea may be out of the realm of possibility for a state
in any event.

15. The Jewish Scriptures, although modern translators have only imposed the word
sovereignty on the text minimally, were the basis of early Christian religious doctrine and
were also the primary source of written authority for the young religion until at least the
late fourth century.”’ Earlier in that same century, in 325 C.E., was an important event I
have written elsewhere about,”” the Constantinian Council of Nicaea. This gathering of
regional authority figures, in the persons of the bishops, occasioned perhaps the most
important transfer of sovereignty concerning Europe’s future. The Constantinian
marriage of the Christian Church and Roman State would set a precedent for political
authority which was imitated in Europe right up until, at least, the Peace of Westphalia in
1648. In brief, the Christian Church exchanged the sovereignty of God, an idea which
they inherited from the Jewish Religion and Scriptures, for supposed co-regency between
the Emperor and God. Here in the fourth century was the Constantinian transfer of
sovereignty from the God of the Christian religion to the state. Of course the nexus did
not play out in Constantine’s lifetime as completely as it would in later centuries with
Popes like Gregory I, et al.”® Constantine changed the fact that Christ was exclusively and

" See passage at footnote 10.

¥ D. Davidson, The Analytical Hebrew and Chaldee Lexicon (London: Samuel Bagster and Sons Ltd.,
1848; 1972), 719.

* Tbid.

%I borrow the familiar phraseology from St. Anselm’s ‘Ontological Argument’.

3! T have written in detail on this subject in C.G. Bateman, Origen's Role in the Formation of the New
Testament Canon (August 3, 2010). Available at SSRN: http://ssrn.com/abstract=1653073.

32 C.G. Bateman, “Nicaea and Sovereignty: The Introduction of An Idea about the Beginnings of State
Sovereignty,” International Zeitschrift 7.2 (October 2011): 32-73.

33 Richards, Jeffrey, Consul of God: The Life and Times of Gregory the Great (London: Routledge &
Kegan Paul, 1980), 127. R.A. Markus, Gregory the Great and His World (Cambridge: Cambridge
University Press, 1997), 11. Since the time of Constantine churches had built up extensive land holdings.
By the end of the sixth century they were the largest landowners in Italy. In Gregory’s time the Roman
Church must have been by far the richest. It had long had registers (polyptycha) of its lands and of the
income it derived from them, which were kept up to date. Its possessions were concentrated in Sicily and in
Campania; but the ‘patrimony (of St Peter)’, as these possessions were collectively known, included lands
scattered over Southern Italy (Bruttium-Lucania and Apuia-Calabria), Tuscany, and elsewhere in Italy,
Corsica and Sardinia, Dalmatia, Gaul, and North Africa. F.H. Dudden, Gregory the Great: His Place in
History and Thought (London: Longmans, Green & Co., 1905), i, 296.
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self-admittedly only interested in participating in the sovereign rule of the Kingdom of
God* to a Christ who would now vouchsafe the sovereignty of the Roman Empire. For
the rest of Europe’s history, sovereign rule and power would be something associated
with both God and the state, and in time the notion of God would be separated out
completely, so that a state could imagine itself as being sovereign: something originally
only thought to be under the jurisdiction and control of God.

16. Sovereignty scholar F.H. Hinsley has likely produced the most enduring recent re-
characterization of sovereignty,” but it departs from earlier ideas in almost every way
other than associating the word with coercive power. Hinsley wrote that sovereignty was
long understood as being the only unqualified authority within a political system,*® and
that it became an idea which people used to either strengthen older forms of legitimation,
or they tailored it in new ways on the way to converting their raw authority into power.>’
He also poignantly noted that so long as the definition ends with “and no final and
absolute authority exists elsewhere,” sovereignty could be satisfactorily defined.*®
Hinsley’s apologetic treatise on sovereignty, though, rests on an efficiency axiom that the
modern complexity of human society leads to greater government intervention via its
sovereign power which in turn makes the state even more complex, notwithstanding
criticisms to the contrary.39

17. Some of the burgeoning complexities may have had little to do with human rights,
such as the growth of cities and the industrial revolution, but when we look at the
transformation of legal instruments and the vast changes in functional political structures
in the course of the latter half of the second millennium of the Common Era, we see that
the general direction for both these phenomena were towards a greater protection of
human and political rights for the people living in these nascent states. From the Magna
Carta to the Protestant Reformation, and on to the revolutionary wars of the modern
period, the orientation of these events was ultimately about the rights of people, however
obfuscated the individual events were by the egos of monarchs, popes, and generals.

18. It would seem that any justification on the need for preserving sovereignty based
on the complexity arising from Modern and Post-modern societal change will have to
insist that such change be consistent and continual, where necessary, with its original goal

** Ernest Renan, The Life of Jesus, trans. Charles E. Wilbour (The Modern Library Publishers: New
York, 1927), 159. To whom should we turn, to whom should we trust to establish the kingdom of God? The
mind of Jesus on this point never hesitated. That which is highly esteemed among men, is abomination in
the sight of God. The founders of the kingdom of God are the simple. Not the rich, not the learned, not
priests; but women, common people, the humble, and the young. The great characteristic of the Messiah is,
that “the poor have the gospel preached to them” [Matt. 6:5]. The idyllic and gentle nature of Jesus here
resumed the superiority. 4 great social revolution, in which rank will be overturned, in which all authority
in this world will be humiliated, was his dream [Emphasis mine]. See also pp. 154-155.

3 F.H. Hinsley, Sovereignty (New York: Basic Books, 1966). I also found the following research
helpful in terms of the question of sovereignty and complexity. W.J. Stankiewicz, “The Validity of
Sovereignty,” In Defense of Sovereignty, ed. W.J. Stankiewicz (London: Oxford University Press, 1969).

36 Hinsley, Sovereignty, 1.

7 Hinsley, Sovereignty, 25.

3 Hinsley, Sovereignty, 26.

% Hinsley, Sovereignty, 233-235.
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of the protection of persons and their concomitant rights. The international legal
community has now jettisoned this moral imperative for sovereignty,*” and I suggest this
negates the legitimacy of it for the primary reason that the march towards the protection
of human rights is, taking a long view, the foundation of the idea of state sovereignty
within international legal discourse.

Conclusion

19. I have cast the beginning of this research by showing that sovereignty was, for
centuries past, always justified by deontological considerations. In fact, along with this
fact it is interesting to note that, historically, theorists in general really tended to come out
of the woodwork whenever their society or paradigm was crumbling morally and literally
before their very eyes. This could be said of Plato, Aristotle, Cicero, Augustine, and most
pointedly for this research, the political theorists of the cataclysmic Modern Period such
as Jean Bodin and a host of others.*' Perhaps in some way these written works are in
some way trying to explain the tragic events while attempting to maintain the core of
their widely held beliefs which, in most cases, actually led to the catastrophes. In some
sense these theorists may be unconsciously trying to account for their own commitment
to these flawed world-views.

20. Given the above, I will here present my own definition of sovereignty. I come
back to the statement I began with: sovereignty denotes two main tenets which support its
legitimacy. First, there must be a political body or person with the capacity to exercise
power over a specific community and place such that no higher authority exists within its
jurisdiction. Second, sovereignty must insist that a positive moral imperative is placed on
the person or body executing such power in practice. Sovereignty only really occurs
when both these requirements are met, otherwise without “capacity” a population is
destined to be ruled by merely the strongest which only brings us back to the experiences
common in the dark chapters of human history. Without a “moral imperative,” absolute
capacity puts the well being of the state into the dispositions of those in charge, whether it
1s a monarch, aristocracy, oligarchy, or democracy. History is surfeited with so many
examples of both outcomes it is weighed down to the point of being immovable. As N.
Politis wrote from France in the early twentieth century:

In any human society, the organization of the justice system meets an essential need
of realizing the satisfaction of individual and collective interests. It is the
indispensable condition for the maintenance and progress of society. For in ensuring
the triumph of law, it guarantees social peace. Without it, it's back to anarchy and
primitive barbarism. So it is to the manner in which justice is administered in a

* According to current international law norms, states only require an effective and independent system
of government of a community within a defined territory. Article 4 of United Nations Charter, Benedetto
Conforti, The Law and Practice of the United Nations, 3" ed. (Leiden: Martinus Nijhoff Publishers, 2005),
25.

1 C.G. Bateman, “Nicaea and Sovereignty: The Introduction of An Idea about the Beginnings of State
Sovereignty,” International Zeitschrift 7.2 (October 2011): 58-62.
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country that is usually appreciated its degree of civilization. Where the justice was not
organized, there was not strictly speaking a State.*

21. Perhaps the great challenge, then, for our modern world is to admit that we have a
world in which some “sovereign” states are regularly violating the human rights of their
own citizens, and some who regularly abuse the rights of other nation’s citizens. Perhaps
full sovereignty rights should only be accorded to a state which has met certain standards
of care and capacity, at least internally. The representatives of nation states should be
able to agree that beyond defined territories and populations, a sovereign state must be, in
the end, one that consistently demonstrates the protection and well being of all citizens
under its care. Otherwise, our definition of sovereignty in practice becomes little more
than a theoretical defense of the status quo.

2N. Politis, La Justice Internationale (Paris: Librairie Hachette, 1924), 7. Dans toute société humaine,
l'organisation de la justice répond a un besoin primordial, c'est a savoir a la satisfaction des intéréts
individuels et collectifs. Elle constitue l'indispensable condition du maintien et du progres de la société.
Car, en assurant le triomphe du droit, elle garantit la paix sociale. Sans elle, c'est le retour a I'anarchie et a la
barbarie primitives. Aussi est-ce a la maniere dont la justice est administree dans un pays que 1'on apprécie
ordinairement son degré de civilisation. La ou la justice n'est pas organisée, il n'y a pas a proprement parler
d'Etat.
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